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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), and 7 (1948), respectively : 


Citations in Agriculture De- 
Volume No. and Page 


cisions : 
Statutes, orders, etc_.__-_ 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
7: 1243 
Agriculture decisions.__._.. 1: 815; 2:801;3:1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250 
Court decisions_____-.._- 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255 
Decisions overruled by Secre- 
tary of Agriculture_______- 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc_-___-- 2: 799; 3: 1182; 5: 988; 6: 1197 ; 7: 1248 
Appeals from Secretary’s deci- 
sions (actions for review by 
III as casn ene atecemuatioe 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 
7: 1259 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
CIE aside pioldinemmnc 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260 


Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2: 809;3:1195; 4: 1027; 5: 950; 6: 1218; 


7: 1262 
Commodities involved in PACA 
ONO cist pics: 1: 822; 2: 810; 3: 1196; 4:1028; 5: 951; 6: 1219; 
7: 1264 
Decisions and docket numbers 
arranged in consecutive 
OE asics i ceeniierenaeeeicnss 1: 823; 2: 811; 3: 1200; 4: 1031; 5: 953; 6: 1221; 
7: 1266 
Docket numbers and decisions 
arranged in consecutive 
CRI aa eal carats 1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7:1270 


*HistToricaL NoTe.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 
A. D. 435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled 
1.A. D. 819) as precedents because of lack of regulation requiring current assets to exceed 
current liability by at least 25 percent of average weekly purchases. Since that decision, 
regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has 
been promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported 


1942 PACA decisions 
hitherto unre 


1943 PACA decisions 
hitherto unre- 


Agriculture decisions 
explained 
Agriculture decisions 
followed 
Court decisions fol- 
| asi 
Court Decisions: 
Court decisions pub- 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest of 
decisions : 
Agriculture decisions____- 


Court decisions__________. 

A study of the scope and na- 
ture of Agriculture Deci- 
sions—Statistical Index____ 


ATTENTION 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 
7:1274 


4: 1043; 5: 965 


5: 965 


2:803; 3:1190; 4:1020 (distinguished) 


2: 808; 3:1190; 5:944 


3:1190; 4: 1020 


2: 821; 3: 1212; 5: iv—vi; 6: v-ix; 7: v—xi 


7: 1254 


5: 944; 6: 1206 


6: 1206; 7: 1254 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293 
2: 870; 3: 1292; 5: 1027; 6: 1834; 7: 1271 


1:850; 2:882; 38:1318; 4:1119; 5:1042; 
6: 1347; 7: 1400 





CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 

Avon Dairy Company e# al v. Hisaman, 69 F. Supp. 500 (1946) Denial 

of application to postpone effective date of Order No. 75 
Agriculture and Markets Law N. Y. 

H. P. Hood & Sons, Inc. v. Du Mond, 336 U. 8. 525 (1949) Commerce— 
Lack of power of State of New York to deny to interstate milk dealer 
additional facilities—Constitutional law—Constitutionality of reg- 
ulation of production and distribution of milk—Public health and 
welfare—Lack of power of State to promote its economic advantage 
by burdening of interstate commerce—Lack of power of State to 
accord its consumers preferred right of purchase—Relationship be- 
tween intrastate and interstate activities—Absence of congres- 
sional action—Lack of power of State to advance its commercial 
interests by curtailing movement of articles of commerce—Health 
and safety of people—Lack of power of State to regulate article 
of interstate commerce—Lack of power of State to suppress competi- 
tion—Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of state—Power 
of Congress to curtail shipments of milk in interstate commerce— 
Lack of power of State to impose restraint on interstate commerce— 
Agricultural Marketing Agreement Act of 1987—Policy of Congress 
with reference to interstate flow of milk—State limitation on export 
of milk prohibited by Agricultural Marketing Agreement Act— 
Object of Federal program—Court decisions compared and distin- 
guished 

Agricultural Marketing Agreement Act of 1937 

Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3— 6: 611 

Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
fication of milk 

Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 

Beatrice Creamery Company et al v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record 

OC. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D 870; 3 A. D, 1292; 5 A. D. 1027; and 6 A. D. 1334.—Ed. 
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VI CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 

Chapman v. United States, 139 F. 2d 327 (1943) Validity of producer- 
settlement fund provisions of act 

Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1948) Bona fide pro- 
ducer—Findings of Secretary 

Crull v. Wickard, 137 F. 2d 406 (1948) Findings of fact by Secretary 
as to petitioner’s status as handler sustained 

Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

Dairymen’s League Co-operative Association, Inc. v. Anderson, —— 
¥F. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classifi- 


Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is. 3: 

Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
ing freight rates to determine allowances to creamery company--- 3: 

Grandview Dairy, Inc. v. Jones, War Food Administrator, et al., 61 F. 
Supp. 460 (1945) Administrative law—Judicial review—Market 
service payments—Inapplicability of doctrine of res judicata to 


decisions of administrative officers and boards___...----.-------- 5: 
Grandview Dairy, Inc. v. Jones, War Food Adm’r, et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 
clusion—Findings—Substantial evidence 
Green Valley Creamery, Inc., v. United States, et al., 108 F. 2d 342 
(1989) Validity of Order No. 4—Coustruction of administrative 


H. P. Hood & Sons v. United States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar pe- 
riod—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalization provisions of order__ 7: 

Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 
— F. Supp. — (1946) Order No. 27—Reclassification of milk—Bur- 
den of proof as to invalidity of market administrator’s action—Ad- 
ministrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification 

La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy. 

M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
No. 27—Market service payments 





CUMULATIVE LIST OF COURT DECISIONS VII 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 
New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 
Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d 
445 (1946) Judicial review of War Food Administrator’s order— 
Order sustained and affirmed 
Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 
C—O ne eeecteetaies a. OSG 
Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court_ 
Parker v. United States et al., 185 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 
Queensboro Farm Products, Ine. v. Wickard, 47 F. Supp. 206 (1942) 
pai Dies, | 27 Cs CTC i ace ieee 3: 212 
Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
OrGor Wie. ZIT: CIAMNIR CRU OR nvnicrccitteneees — 3:220 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 .(1942) Strict compliance with prescribed temperature 
Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) 
Accounting by handler for milk received from producers. 


Shawangunk Co-op. Dairies, Inc. v. Jones, et al., 153 F. 2d 700 (1946) 
Accounting by handler for milk received from producers 
Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 


handler provable in bankruptcy 

Sprague Dairy Company et al. v. Anderson, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in mar- 
keting area 

Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary's order 

Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 

United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) Handler 


United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injunc- 
tion—Collection or payment of money 

United States v. Burlington Sanitary Milk Company, Inc., (D.C. E. D. 
of Wisconsin, 1944) Exhaustion of administrative remedy 

United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 

United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
of compensatory fine 





VIII CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : 

United States v. H. P. Hood & Sons, Inc. et al., 26 F. Supp. 672 
(1989) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 19837—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
state commerce 

United States ». Hogansburg Milk Company, Inc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund 

United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe 

United States v. Martin (USDC, D. Mass., 1948) Civil contempt pro- 
ceedings—Effect of amendment of Secretary’s order subsequent to 
injunction judgment 

United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy 

United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 993, 83 L. eu. 1446 (1939) Constitutionality of Act—Va- 
lidity of Order No. 27 

United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judicial review 

United States v. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture__ 

United States v. The Telling-Belle Vernon Co., a corporation, et al., 
(U. 8. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory injunc- 
tion—Compliance with milk order while its validity questioned__ 

United States v. Titusville Dairy Products Co., 68 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding 

United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
joining. compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 
locutory order—Final decision 

United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order 

Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
administrative remedy 

United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction____ 3: 

United States v. Wood et al., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
compliance with courts 





CUMULATIVE LIST OF COURT DECISIONS Ix 


Page Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. 
523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 
upon regulation of interstate commerce____--__---__---_-------- 2: 778 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
Powers of Geeretary under Acts o.oo 58k ones Sea 2: 789 
05 Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition__________________ 3: 611 
Waddington Milk Co., Ine. v. Wickard, 140 F. 2d 97 (1944) Order 
ING, .24-— Une: ClamiAChlOn siete eee 3: 685 
034 Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo____--_-----_-_-_- 3: 930 
15 Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 
milk-receiving station: differential... 22.2. 215s nna 5: 716 
Western Fruit Growers, Inc., et al. v. United States, 124 F. 2d 381 
4 (1941) Power of Federal courts to enjoin prosecution of State court 
QO 3 ed aoe hte dae eeeee eee ee eae 3: 437 
26 Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant___-__-_------_----- 5: 845 
1 Wetmiller Dairy & Farm Products Co., Ine. v. Wickard, 149 F. 2d 
330 (1945) Reclassification of milk by Secretary—Effect of market 
3 administrator’s acquiescence in IIIA classification___.__.._.__-____ 6: 730 
Commodity Exchange Act 
1 Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 


16 F. Supp. 859 (1936) Constitutionality of Commodity Exchange 
Act—Interstate commerce—Adoption of necessary and convenient 
8 means by Congress to exercise its powers—Due process clause__. 8:97 
Board of Trade of Kansas City, Mo., et al. v. Milligan, U. 8. Atty., et al., 
1 90 F. (2d) 855 (1937) Constitutionality of Commodity Exchange 
Act—Purpose of Act—Evidence—Presumption of constitutionality 
of statutes—Presumption as to performance of duty by public offi- 
cials—Interstate commerce—Freedom of contract—Injunction_. 8: 102 
Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 43 
S. Ct. 470, 67 L. ed. 889 (1923) Constitutionality of Act__-._._._--_--- 2: 422 
Irving Weis and Company et al. v. Charles F. Brannan, Secretary 
of Agriculture, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of future commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—-Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation of 
Set. bY Partner: WHOM: VOTING ois eo ccincccmscensnsacsenss 7: 1236 
Moore v. Chicago Mercantile Exchange et al.; Bennett et al. »v. 
Board of Trade of City of Chicago et al., 90 F. (2d) 735 (1937) 
Constitutionality of Commodity Exchange Act—lInterstate com- 
merce—Congressional findings—Purpose of Act—Prohibition of 
wild forms of speculation—Duty of Circuit Court of Appeals rela- 
tive to Supreme Court decisions in determining constitutionality 
OF MOR ah Sint dain aed shaded iaaa 8:88 








=z CUMULATIVE LIST OF COURT DECISIONS 


Commodity Exchange Act—Continued Volume: Page 
Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 
Chek teens wrivtleeies 2st i cen 3: 825 
Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 
on other side of customers’ trades.___.____--_------------~-----. 3: 552 
Nichols & Co. e¢ al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 
eine Wihint icomNiNe on i se eee eeeeeacn 3: 1032 
Federal Seed Act ; 
E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
a ii ee eee 5: 227 
United States v. Dunn, 55 F. Supp. 585 (1944) False seed advertise- 
OI cn ic tan alee ec i aca a a 3: 987 
Grain Futures Act 
Bartlett Frazier Co. v. Hyde et al., 56 F. (2d) 245 (1932) Validity of : 
provisions of Grain Futures Act relative to reports and inspection ' 
of records—Dismissal of bill in equity for want of equity____-___ 8:112 f 


Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. (2d) 350 (1983) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process______---------------------- 8:116 
Packers and Stockyards Act, 1921 
Midwest Farmers, Inc. v. United States et al.; Crosby et al. v. Same; 
Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
Unfair, unjustly discriminatory or deceptive practices________-___ 5: 309 
Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
III ih i ei ted ke 5: 652 
Morgan et al v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding__-_.___---____-_ 2: 498 
Morgan et al v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 
1129 (1938) Fair hearing—Rate proceeding_-__--_.-_--___-__---_ 2: 
Nostrand Poultry Market, Inc. v. United States et al., 59 F. Supp. 245 
(1945) Denial of application for license—Constitutionality of act_. 5: 
Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyard serv- 
IT asst abe tees adres atat be She ee na nian cauds anda cid nab nena 2: 621 
St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order__.._.__-----_--___-__---- 3:1114 
St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 
Ct. 720, 80 L. ed. 1083 (1936) Validity of stockyards rate order__. 3: 1138 
Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(2082) Gomatitutionality: 60 Atti ocincisticcndcmicccscinnsndne 2: 449 
United States et al. v. Morgan et al., 307 U. 8S. 183, 59 S. Ct. 795, 83 L. 
ed. 1211 (1939) Retention of funds pending determination of rate 
I isha acticin atnmcbn abet e ae bie ieee 2: 523 
United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
CD NRT EID esi ele eh ese Rewind meacenien 2: 533 
Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
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Perishable Agricultural Commodities Act, 1930—Continued 


CUMULATIVE LIST OF COURT DECISIONS 


partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court-_ 
American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s 
decision within period required by act___---_--------_----------. 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
Qaclaliitn: C0 NCEE iene akties anidnalia 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
RCO CORNICE Fi CI iin ins sis eapciickcceecncisnieseeecamigsito 
Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Hffect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of Statute of Frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimi::ing loss—Right of rediversion 
where buyer failed to acquire title to commodity_-_-._--------_-- 
Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
anle end nok Comme iscsi bine Sete ee etietamon 
Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
tion order—Relationship of act to law of sales—Passage of title— 
Tae 06 sit of remeineietiy Wii sink ec en 
Hoffman Banana Company v. Schultz Brokerage Co., a partnership, 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of 
cna a6 gnebeq-cRnigneee. 6. on en dh eee ee 
Joseph Denunzio Fruit Company v. Crain, dba Associated Fruit Dis- 
tributors of California and the Red Lion Packing Company, 79 F. 
Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors the 
record—Coutracts—Offer and acceptance—Meaning of term 
“booked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 
struction and interpretation—Punctuation as aid in—Illegality of 
contracts—“Signature,” what is—Statute of Frauds, how satis- 
fied—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of national 
law to federal questions—Administrative law—Findings of fact 
and reparation order as prima facie evidence____--_-_-_.-____- 
Joseph Martinelli & Co., Inc. v. L. Gillarde Co., 73 F. Supp. 293 (1947) 
Lawful rejection of commodity sold on basis of rolling acceptance 
final because of inherent defect—Cladosporium rot—Passage of 
title—Risks of normal deterioration and damage in transit________-_ 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 2055) 


In re Sanna Datrtes, Inc. AMA Doc. No. 41-27. Decided April 8, 
1949. 


Withdrawal of Petition under Section 8c (15) (A) Granted 


Petitioner’s request to withdraw petition under section 8e (15) (A) of the act 
granted subject to the conditions stated in petitioner’s request. 


Matthew M. Wallrich, of Shawano, Wisconsin, for petitioner. Mr. Julius C. 
Krause and Miss Marion E. Poole for Production and Marketing Adminis- 
tration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER GRANTING PERMISSION TO WITHDRAW PETITION 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et sec.), petitioner, on March 22, 1949, requested permission to with- 
draw its petition due to developments since the filing of the petition. 
Respondent filed a response stating that there were no objections to 
petitioner’s request. Hence, petitioner’s request is granted and the 
petition is considered withdrawn. Of course the withdrawal is 
granted subject to the conditions stated in petitioner’s request, namely, 
that petitioner “waives any and all rights to make any further ob- 
jection or file a subsequent petition challenging section 941.5 (b) (1) 
or section 941.5 (b) (2), as they appeared in the Federal Milk Market- 
ing Order No. 41 by amendment dated October 31, 1947, and waives 
any and all right to any refund or damages because of the operation 
and effect of said sections—reserving however, the right to object to 
any similar penalty provision if the same is incorporated in any subse- 
quent Federal Milk Marketing Order.” 
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(A. D. 2056) 


Inre Wutow Farm Propucts. AMA Doc. No. 41-25. Decided April 
14, 1949. 


Order No. 41—Dismissal—Petition under Section 8c (15) (A) of Act—Books 
and Records—Adequacy of Petitioners’ Records to Support Claimed Utili- 
zation of Milk 


Where petitioners in their petition filed under section 8c (15) (A) of the act com- 
plained of the actions of the market administrator for Order No. 41 as 
amended, in disallowing for the months of January through November 1946, 
the utilization of certain milk in the classifications reported by petitioners 
with the result that the market administrator had disallowed the petitioners’ 
claim and had billed them for $33,500, it is held, that the market adminis- 
trator did not act arbitrarily, capriciously or with abuse of discretion in 
deciding that the petitioners’ records were not sufficient for verification 
purposes and, therefore, the petition should be dismissed.* 


Proceeding under Section 8c (15) (A) of Act—Verification of Handlers’ 
Reports—Substitution of Oral Testimony for Records Required under Act 


Since the pertinent provisions of Order No. 41 compel the keeping of such 
records as will permits an audit of the records to result in verification, oral 
testimony in this proceeding under section 8c (15) (A) of the act cannot 
be substituted for records required to be kept for verification by audit of 
the handlers’ reports.* 


Effect of Change in Requirement of Complete Records—Inapplicability of 
Doctrines of Estoppel or Res Judicata 


Since the market administrator was not legally frozen to former arrangements 
as to type of records to be kept by handlers and was not bound by the doc- 
trines of estoppel or res judicata, the mere fact that he had previously ac- 
cepted petitioners’ records did not preclude him from requiring more com- 
plete records for future delivery periods, especially where repeated warnings 
were given and ample opportunity afforded to petitioners to maintain the 
necessary records.* 


Evidence—Burden of Proof as to Classification of Milk—Class I Milk—Reports 
and Records 


The provisions of Order No. 41 place the burden upon a handler to prove that 
milk should not be classified Class I, a “reasonable administrative presump- 
tion,” and provide that he keep records adequate to verify reports of utiliza- 
tions lower-priced than Class I, and keeping an adequate set of records does 
not appear to be intolerable or unknowable to milk handlers generally, 
regardless of the provisions of the crder.* 


Publications of Rules or Regulations Relative to Records to be Kept by Handlers 
Not Required by Administrative Procedure Act 


It does not appear from the nature of the administrative function involved that 
the Administrative Procedure Act compels the development and publica- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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tion of rules and regulations relative to the sufficiency of records handlers 
are required to keep since Order No. 41 places upon handlers the burden of 
keeping records sufficient to enable the market administrator to verify their 


reports.* 
Adequacy and Purpose of Books and Records to be Kept by Handlers 


Handlers’ records of production as well as records of receipts and disposition 
must be adequate because it cannot be known whether records of receipts 
and disposition are sufficient to verify reported utilization of producer milk 
unless adequate production records are kept since, in the absence of ade- 
quate production records, sales records signify only that products were sold, 
but informative records on all phases of the plant operations are necessary 
so that one phase may be checked against the others.* 


Books and Records—Personal Consideration of Handlers’ Records by Market 
Administrator 


Petitioners’ contention that the market administrator did not personally deter- 
mine that petitioners’ records were inadequate for verification of their re- 
ports is untenable as the evidence shows that the matter was gone into at 
length by the market administrator with his staff and that there was at least 
all the personal consideration, if any, required by law.* 


Failure to Include Finding of Secretary in Milk Order or Amendments as to 
Parity Prices Not Fatal 

The position taken by petitioners that Order No. 41 as amended is invalid because 
the Secretary of Agriculture failed to make findings prescribed by sec- 
tion 8e (18) of the act, is unsound, because, in general, this portion of the 
act requires that the Secretary ascertain “parity” prices for milk and that 
orders under the act may call for minimum prices to producers higher than 
parity prices if the Secretary finds that such latter prices are not reasonable 
in view of the cost for feed, etc., and such finding in substantially the same 
form is contained in each subsequent amendment to Order No. 41 and it is 
sufficient to satisfy said section Se (18) of the act, and because failure to 
include Secretary’s finding in the order or amendments as to what parity 
prices are is not fatal.* 


Shaffer, Seelig, Mandel and Shapiro, of Chicago, Illinois, for petitioners. Mr. 
Albert B. Parker for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seq.). Petitioners are subject to Order No. 41 as amended, issued 
under the act, which regulates the handling of milk in the Chicago, 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Illinois, marketing area. Petitioners complain of the actions of the 
market administrator for the order in disallowing for the months 
of January through November, 1946, the utilizations of certain milk 
in the classifications reported by petitioners with the result that the 
market administrator debited their account with him in a total amount 
of $33,500. An answer to the petition was filed by the Production and 
Marketing Administration, United States Department of Agriculture. 
A hearing upon the petition was held in Chicago, Illinois, in Janu- 
ary 1948 before Glen J. Gifford, Presiding Officer. At the beginning 
of the hearing, petitioners filed a motion for a summary finding that 
Order No. 41 was improperly issued because of the failure of the Sec- 
retary of Agriculture to make findings prescribed by section 8¢ (18) 
’ of the act. The presiding officer at the hearing denied the motion. 
At the hearing, considerable testimony was taken and numerous 
exhibits were admitted in evidence. Following the hearing the parties 
filed extensive briefs. The presiding officer issued a report on August 
16, 1948, proposing denial of the relief requested by the petition. 
Petitioners filed numerous exceptions to the presiding officer’s report. 
Oral argument upon the exceptions was held before me in Washing- 
ton, D. C., on January 27, 1949. As appears more in detail below, 
the fundamental issue revolves around the adequacy of petitioners’ 
records to support the utilizations claimed, but petitioners also raise 
other legal issues discussed below under the heading “Conclusions.” 


FINDINGS OF FACT 


1. George J. Polivka, John A. Polivka, Edward J. Polivka, and 
Richard E. Polivka are partners doing business as Willow Farm Prod- 
ucts. They are the petitioners in this proceeding, and Willow Farm 
Products is a handler subject to regulation by Order No. 41 as 
amended, issued under the act, regulating the handling of milk in the 
Chicago, Illinois, marketing area. 

2. Petitioners’ address and place of business is Plainfield Road and 
47th Street, La Grange, Cook County, Illinois, where petitioners own 
and operate a milk plant. George J. Polivka is general manager and 
John A. Polivka is plant manager. 

3. The provisions of Order No. 41 as amended, effective July 1, 1941, 
which are involved in this proceeding, are as follows: 

“Sec. 941.3 Reports of handlers. * * * (b) Verification of Reports and 
Payments. The market administrator shall verify all reports and payments of 
each handler by audit of such handler’s records, and of the records of any other 
handler or person upon whose disposition of milk such handler claims classifica- 


tion. Each handler shall keep adequate records of receipts and utilization of 
milk and shall, during the usual hours of business, make available to the market 
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administrator or his representative such records and facilities as will enable 


the market administrator to: 
“(1) Verify the receipts and disposition of all milk required to be reported 
pursuant to this section, and, in case of errors or omissions, ascertain the 


correct figure; * * * 

“Sec. 941.4 Classification of milk. (a) Basis of Classification. All milk pur- 
chased or received by a handler from producers, associations of producers, and 
other handlers, including milk produced by him, if any, and including milk or 
cream purchased or received from sources other than producers or handlers, 
shall be reported by the handler in the classes set forth in paragraph (b) of this 


nti: ° * * 

“(b) Classes of Utilization. Subject to the conditions set forth in paragraph 
(a) of this section, the classes of utilization of milk shall be as follows: 

“(1) Class I milk shall be all milk disposed of in the form of fluid milk, ex- 
cluding bulk milk disposed of to bakeries, soup companies, and candy manufac- 
turing establishments, but including bulk milk disposed of to hotels, restaurants, 
and other retail food establishments, and all milk not accounted for as Class II 
milk, Class III milk or ClassTV milk. * * * 

“(c) Responsibility of Handlers in Establishing the Classification of Milk. 
In establishing the classification of milk as required in paragraph (b) of this 
section, the responsibilities of handlers in establishing the classification of milk 
received by them shall be as follows: 

“(1) In establishing the classification of any milk received by a handler from 
producers, the burden rests upon the handler who receives the milk from pro- 
ducers to account for the milk and to prove to the market administrator that 
such milk should not be classified as Class I milk.” 

4. During the months of January to November, 1946, inclusive, with 
respect to which the controversy exists in this proceeding, and for 
many years prior thereto, petitioners received milk from producers, 
from other handlers, and from other sources at their plant in La 
Grange and processed and bottled milk for sale, separated milk into 
skim and cream and manufactured other milk products. Petitioners 
also received at the plant at times milk products such as butter. 

5. Order No. 41 became effective September 1, 1939, at which time 
petitioners did not hold a permit to ship milk into Chicago, Illinois, 
and they were not permitted to deliver their milk or products to any 
part of the marketing area. Consequently, Willow Farm Products 
was not subject then to Order No. 41. The order was amended effec- 
tive July 1, 1940, extending the marketing area under the order to 
include Oak Park, Illinois. At that time, Willow Farm Products was 
selling milk in Oak Park, Illinois, and thus became subject to the order. 
Shortly thereafter, the auditors for the market administrator of Order 
No. 41 as amended disallowed butter production claimed by petition- 
ers. However, both “A” and “B” milk were handled at the plant and, 
after a conference with George Polivka, petitioners’ accounting for 
milk under the order was handled by the market administrator’s office 
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on a so-called “residual” or “balancing-out” basis, i. e., petitioners’ 
records of sales of Class I and Class II items were used to establish 
petitioners’ Class I and Class II utilizations of milk and the milk not 
so accounted for was regarded as utilized in Class IV.1_ This pro- 
cedure was followed without any change or question as far as the 
record in this proceeding shows until Order No. 69 regulating the 
handling of milk in the suburban Chicago marketing area became 
effective September 1, 1944. 

6. When Order No. 69 became effective, Howard Kramer, super- 
vising auditor for the market administrator, notified George Polivka ° 
that, with the advent of Order No. 69, the existing arrangement of 
_ accounting for milk on a “residual” basis was over and that if he 
continued to receive “B” milk from another plant in Atlanta, Illinois 
(in which George Polivka had an interest), the Atlanta, Illinois, plant 
would thereby become subject to Order No. 69.2 He further notified 
George Polivka at that time that all the operations at the La Grange 
plant would be considered as coming under Order No. 41 as amended. 
Petitioner’s reports to the market administrator, however, for October 
1944 and succeeding months were made on the residual basis. There- 
fore, early in 1945, Mr. Kramer assigned an auditor from the market 
administrator’s staff to audit petitioners’ reports for October, Novem- 
ber and December, 1944. The auditor reported that petitioners did 
not have adequate production records on butter and he asked for 
instructions. When the auditor informed Kramer that petitioners 
made reports of butter production to the Office of Price Administra- 
tion, the market administrator’s office accepted these reports as a satis- 
factory record of the amounts of butter manufactured. However, 
when this was done in early 1945, Mr. Kramer notified petitioners 
that it was merely a “stop-gap” or temporary method and that peti- 
tioners’ would have to keep butter production records or the market 
administrator’s office would have to disallow all butter production as 
had been done in other cases. : 

7. The OPA report of butter production was accepted by the mar- 
ket administrator’s office as petitioners’ production of butter for the 
months up to and through December 1945. Butter manufacture re- 
ported by petitioners to the market administrator in excess of the 
amounts reported by petitioners to the Office of Price Administration 
were disallowed by the market administrator. In December 1945, 
Mr. Kramer visited petitioners’ La Grange plant and informed Mr. 
George Polivka that starting January 1, 1946, since the OPA report 

1 Since “B” milk was not priced then under Order No. 41, the effect of the arrangement 
apparently was to allocate Class I and Class II uses to producer or “A” milk priced under 


Order No. 41. 
2 Apparently because of the distribution of the milk from petitioners’ plant in La Grange. 
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would no longer be available, there would be no allowance for butter 
production unless petitioners had adequate production records instead 
of the stop-gap methods used in the past. He told George Polivka 
that petitioners would have to keep complete churn records including 
weights and butterfat tests of the cream going into the churn, the 
butterfat tests of the product coming out, opening and closing daily 
inventories, and would have to make various changes in the records 
which the market administrator’s office had not been successful in 
getting in the past. 

8. On January 21, 1946, the market administrator sent the follow- 
ing letter to petitioners which was received a day or two later: 
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“We wish to call your attention to that part of Order No. 41 fixing the re- 
sponsibility of handlers in establishing the classification of milk which reads as 
follows: 

“In establishing the classification of any milk received by a handler from 
producers, the burden rests upon the handler who receives the milk from producers 
to account for the milk and to prove to the market administrator that such 
milk should not be classified as Class I milk.’ 

“Our auditors find that your record of butter production is not satisfactory 
to prove your claim of butter produced each month, and under the circumstances 
we will have to apply the above section and classify the milk equivalent of butter 
claimed as Class I.” 

9. On January 25, 1946, Kramer and a Mr. Slavicek, one of his field 
auditors, visited petitioners’ plant at which visit John Polivka in- 
formed Kramer that petitioners were going to commence condensing 
operations. Whereupon Kramer told John Polivka that if condensing 
operations were started the market administrator would require com- 
plete production records on each batch going through the pan or there 
would be no allowance for the butterfat in Class III. At the time of 
this visit, George Polivka was not present when Kramer and Slavicek 
first arrived at the plant. When George Polivka arrived, Kramer told 
him that he, Kramer, was following up the market administrator’s let- 
ter of January 21, 1946, and that full and complete records would be 
required on their operations or there would be no allowance for butter 
in Class IV. Kramer also stated that in order to verify petitioners’ 
reports, more complete records were needed than had been furnished in 
the past; that records would need to show the product pounds with 
tests thereof for butterfat going into the churn and pan, the product 
pounds of the finished product from the churn and pan and the butter- 
fat tests of products coming from the churn and condensing pan, daily 
receipts and what happened to them, amounts of cream separated and 
used for butter, the dates when butter was churned and the general 
plant production records with daily inventories. George Polivka in- 
formed Kramer that two more bookkeepers would be needed and that 
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he would not hire them. Luthin, the bookkeeper, stated that he could 
not take on any additional work. Petitioners did not think the re- 
quirements of the market administrator were necessary and contended 
that the information contained in the books and records as they were 
kept was sufficient, and that their reports could be verified therefrom 
so as to comply with the order. Petitioners did not change their 
method of bookkeeping during the period involved in this proceeding 
except as to the keeping of opening and closing monthly inventories. 
Kramer also made visits to the plant in May, July, and October, 1946, 
and reiterated his instructions that petitioners’ records failed to meet 
requirements of the market administrator. Field auditors from the 
market administrator’s office also warned petitioners or their em- 
ployees of the inadequacy of the records (James Slavicek, R. 447; Al- 
fred Piehl, R. 480, 481; William Evans, R. 517, 518). 

10. Asa result of the audit of petitioners’ records for the purpose of 
verifying petitioners’ reports, the market administrator disallowed 
petitioners’ reported classifications or utilizations of certain milk as 
butter, condensed milk, condensed skim milk, and cream cheese spread 
during the months of January to November, 1946, inclusive. The dis- 
allowances were made because the reported utilization of milk in the 
named products could not be verified from petitioners’ records. The 
adjustments made in petitioners’ account with the market administra- 
tor were sent to petitioners starting in November 1946 as the audit for 
each of the months involved was completed and the total amount of the 
adjustments is $33,500 most of which has been collected by the market 
administrator from sums payable to the petitioners by the market ad- 
ministrator out of the producer-settlement fund. 

11. (a) Petitioners kept no daily inventory records of milk and milk 
products * and no records of the separation of milk into cream and skim 
milk. Petitioners’ records as to butter production (Exhibits 16, 18-27, 
28, 32-36, 38) consisted only (1) of sheets, a single sheet for each month 
involved, containing pencilled notations of dates during the month 
upon which butter was churned and the total amount produced on each 
date, (2) office recapitulations on adding machine tape of the amounts 
churned, without dates, and (3) month-end inventory records made up 
from sheets supplied by John Polivka, plant manager, which were not 
preserved. There were no records of cream separation, of the amounts 
of cream going into the churn or the butterfat tests of the cream and 
no records as to the weights of the butter churned except the total 


*The record reveals an interesting example of the value of daily inventory records. 
Kramer explains that in checking another handler’s purchase of 190 gallons of cream from 
petitioners, it was discovered that only 90 gallons were bought from petitioners and that 
the truck driver removed an additional 100 gallons from petitioners’ plant and sold it 
apparently without discovery by petitioners since they did not have daily inventory records 
(R. 342-344). 
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figures for each day of churning during the month that are referred 
to above. 

(b) Petitioners’ records as to the production of condensed milk 
and condensed skim milk (Exhibits 29, 31,39) consisted of (1) records 
of the sales of such products and (2) records showing the dates each 
batch was run, the net weight of the finished product, the weight of 
the barrels, and the gross weight of the barrels and product. In addi- 
tion, these latter records consisting of cards stated the amounts of 
skim and sugar for each batch manufactured. The cards in evidence, 
Exhibits 29 and 39 covering April and September, 1946, generally show 
either 12,040 pounds of skim and 1,589 pounds of sugar or 9,460 pounds 
of skim and 1,250 pounds of sugar for each batch. However, for some 
batches a lesser amount than 9,460 pounds of skim is shown with 
amounts of butter or butter and cream added. There were wide varia- 
tions in the recorded yields of condensed skim and condensed milk 
where the same amounts of skim and sugar were recorded to have been 
used. There were no records as to the butterfat content of what went 
into the condensing pan or as to the butterfat tests of the product. 

(c) Petitioners’ only records as to the production of cream cheese 
spread were letters from Swift & Co. ordering 33 percent cream 
cheese spread and invoices covering the shipment of 33 percent cream 
cheese spread to Swift & Co. There were no records to show what 
went into the spread and no records of tests of the finished product. 
In its report to the market administrator, petitioners reported the 
cream cheese spread as 34 percent. 

12. (a) John Polivka testified that butter was made at petitioners’ 
plant from cream separated from surplus milk, from route returns 
and from milk received from other handlers. He said that the cream 
used for butter was tested for butterfat content when put in the 
butter pasteurizer but that no record of the tests was kept, that he 
attempted to get 3 percent salt and 16 percent moisture and that 
with 1 percent allowance for curd, he should get butter which would 
meet the 80 percent minimum fat required by State law. No butter- 
fat tests were made of the butter. 

(b) As to the production of condensed milk and condensed skim 
milk reported by petitioner to have been produced during March- 
November, 1946, petitioners say that they put out condensed milk of 
8 percent butterfat and condensed skim milk of 1 percent butterfat. 
John Polivka testified that the milk going into the condensing pans 
was not regularly weighed but that when condensing operations 
started the weight of the milk in the vat was obtained and this figure 
was then subsequently used. He explained further that the fat con- 
tent of the skim milk was tested as it came from the separator but that 
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no records were kept of the tests. In making the 8 percent product, 
cream used was weighed and tested but records of the results were 
not kept. Cream was added sometimes to skim milk in the making 
of the 1 percent product and sometimes butter was added. No butter- 
fat tests were made of the 1 percent and 8 percent products but peti- 
tioners arrived at the butterfat percentages from their calculations in 
connection with the manufacture. The finished products in barrels 
were weighed and the weights recorded. 

(c) The cream cheese spread, according to John Polivka’s testi- 
mony, was made by adding cream to milk, processing the milk, cultur- 
ing it, draining it off and processing the product. 

13. During a visit to petitioners’ plant in December 1946, Kramer 
asked Falkenstein, petitioners’ pan man, how he arrived at the pounds 
of milk going into the pan shown on the records of production which, 
in the case of what was supposed to be the 1 percent product, was 
always 12,040 pounds. Falkenstein said that they did not weigh the 
product going into the pan nor was the skim tested for butterfat. 
He said that this was also the case where the condensed production 
records showed milk going into the pan as 3.05 percent. The ex- 
planation given was that to get the condensed products they wanted 
to produce, the weights and tests should be those shown. When 
asked how it was known petitioners were producing what they were 
after, John Polivka said that about twice a month samples were sent 
to an outside laboratory for testing but the laboratory reports were 
not produced when asked for by Kramer. 

14. The market administrator, A. W. Colebank, made the disallow- 
ances involved after lengthy discussions with the accountants who were 
concerned with the vertification of petitioners’ reports (R. 21). Mr. 
Colebank was guided by the advice and recommendations of his staff. 

15. From petitioners’ records, it was not possible to ascertain how 
much, if any, milk or cream was available for manufacturing on the 
days upon which manufacturing was carried on and it was not pos- 
sible to check back to supporting data for verification of the amounts 
of products recorded as manufactured. 


CONCLUSIONS 


Although the record of hearing, argument, etc., in this proceeding 
is somewhat lengthy and disputatious, the relevant issues emerge upon 
analysis to be less obscure and complicated than appears from a first 
reading of the record. As seen from Finding of Fact 3, section 
941.4 (c) (1) of the order places the burden upon handlers to prove 
that milk should not be classified Class I and section 941.3 (b) re- 
quires that each handler “shall keep adequate records of receipts and 
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ytilization of milk and shall * * * make available to the market 
administrator * * * such records and facilities as will enable the 
market administrator to: (1) Verify the receipts and disposition of 
all milk * * *” (Emphasis supplied). Hence, the primary issue 
for consideration is the adequacy of petitioners’ records for the verifi- 
cation of their reports, and even this primary issue becomes narrowed 
down to a question as to whether the action of the market administra- 
tor in treating petitioners’ records as inadequate for verification pur- 
poses was “not in accordance with law,” the yardstick for decision in 
this proceeding. 

We think it clear that the market administrator did not act arbi- 
trarily, capriciously or with abuse of discretion in deciding that 
petitioners’ records were not sufficient for verification purposes. The 
only records kept were records of “end results” which could not be 
tied in with, and which were not supported by, any other records of 
plant operations leading up to the “end results.” In themselves, 
some of the records were unsatisfactory. Such as they were, the 
cream cheese records, which were records of sales rather than pro- 
duction, showed 33 percent butterfat whereas petitioners reported 
34 percent in its reports to the market administrator. The condensed 
skim and condensed milk records did not show, at least with any 
degree of clarity, that petitioners manufactured what they say, namely 
1 percent and 8 percent butterfat products, and the recorded yields 
of products from the same amounts of skim milk recorded as used 
vary surprisingly. It seems plain that lack of supporting data for 
the sketchy records of petitioners made proper verification of their 
reports impossible. Disallowance of reported utilizations and classi- 
fication by the market administrator in Class I of the disallowances 
have been upheld in several analogous situations. Jn re Meadowmoor 
Dairy, Inc., 2 A. D. 75 (1948), affirmed October 17, 1945, by United 
States District Court for the Northern District of LIllinois, Eastern 
Division: In re Lemont Dairy Co., 4 A. D. 913 (1945) : Hogansburg 
Milk Co., Inc. v. Jones, N. D. N. Y. March 16, 1946; Zn ve Odilon 
Charest, 4 A. D. 271 (1945) ; In re Harold W. Holden et al.,1 A. D. 
524 (1942). 

Even Mr. Francis Spachman, an accountant experienced in milk 
accounting, testifying at the hearing as a witness for petitioners, said 
in substance that while he thought the records adequate here, reported 
production of milk products such as butter could not be verified with- 
out the types of supporting records sought by the market administra- 
tor (R. 619, 625, 627, 652, 653). He would make an exception in 
this case because the business was a “family” one, that is that since 
George Polivka, the plant manager, was a partner in the business, he 
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would take his word for what the plant operations were (R. 628, 652, 
653). Obviously, Mr. Spachman’s exception, which may be appropri- 
ate for other purposes of accounting, cannot be indulged in by a 
market administrator whose duty it is to see that producer milk is 
properly acounted for and that the accounting made is verifiable from 
records kept. 

A great deal of testimony was given at the hearing by petitioners 
as to how the plant operations were carried on. Most of this testi- 
mony is summarized in Finding of Fact 11. However, it should be 
enough to point out that the pertinent provisions of Order No. 41 
compel the keeping of such records as will permit.an audit of the 
records to result in verification. Oral testimony in this proceeding 
cannot substitute for records required to be kept for verification by 
audit of the handler’s reports. In a somewhat similar situation aris- 
ing under like provisions of Order No. 27 (the New York area), it was 
said in Hogansburg Milk Co., Inc. v. Jones, supra: 

“A detailed discussion of the evidence would serve no useful purpose. It 
seems to be conceded that Aiello’s records for the months of May, June, July and 
August 1942, must be supplemented by his oral testimony to afford a basis for 
a finding as to the use of the Hogansburg milk in a specific class. The order 
by its language contemplates the keeping of written records which are subject 
to verification and audit. 

“Some bookkeeping system was installed at the Aiello plant about September 
1, 1942. It supplied some of the deficiency theretofore existing but the record 
indicates that the Administrator might find that they were inadequate and were 
based upon estimates and mathematical computation rather than upon actual 
weights and tests.” 

The petitioners urge that they believed that they were in full com- 
pliance with the order, that they were not notified as to the require- 
ments of the market administrator and that the change in the re- 
quirements commencing for the month of January 1946 shows that 
the administration of the pertinent provisions of the order was arbi- 
trary and capricious. Petitioners cannot meritoriously contend that 
they were not informed of what they would have to keep in the way 
of records. The evidence is that they were instructed not once, but 
several times. True they may not have believed that the market ad- 
ministrator meant what he said in his letter of January 21, 1946, to 
the effect that butter production would be disallowed unless adequate 
production records were kept, but that is a “calculated” risk that they 
took in failing to heed the several warnings. The market adminis- 
trator was not legally frozen to the former arrangements by any such 
doctrine as estoppel or res judicata. The so-called residual method 
was used when milk not priced under the order was handled at pe- 
titioners’ plant and the arrangement that existed during this period 
gave the milk priced under the order the benefit of the Class I and 
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Class II utilizations. The situation changed so that all milk received 
by petitioners came under the order. The acceptance of the OPA 
reports by the market administrator was announced to be a temporary 
stop-gap. There is no legal reason why he could not put an end to 
the makeshift compromises and assure compliance by petitioners with 
the order provisions. Commissioner v. Sunnen, 333 U.S. 591 (1948) ; 
Grandview Dairy, Inc. v. Jones, 157 F. (2d) 5 (C. C. A. 2d, 1946), 
cert. denied, 67 Sup. Ct. 355; Dairymen’s League Cooperative Asso- 
ciation, Inc. v. Brannan, decided February 1, 1949, by the United 
States Court of Appeals for the Second Circuit; Queensboro Farm 
Products, Inc. v. Wickard, 1387 F. (2d) 969 (C. C. A. 2d, 1943) ; 
Wetmiller Dairy and Farm Products Co. v. Wickard, 149 F. (2d) 
330 (C. C. A. 2d, 1945). Especially is this true when repeated warn- 
ings were given and ample opportunity afforded to maintain the 
necessary records. Under such circumstances, there was no arbitrari- 
ness or capriciousness present. 

Petitioners in defense of the adequacy of their records on butter 
production insist that the market administrator should take their 
records of butter produced, apply the conversion factor of 80.85, and 
thus arrive at the amounts of butterfat utilized in the butter recorded 
as produced. They point to the fact that this is what the market 
administrator did for the latter months of 1945. The plausibility of 
this line of argument is destroyed, however, when it is seen that it is 
the recorded amounts of butter produced which cannot be verified from 
records of operations within the plant. So there is nothing accep- 
table in the way of amounts of butter produced to which to apply a 
conversion factor. It is precisely this unsatisfactory method of ac- 
counting for milk that the market administrator was trying to per- 
suade petitioners to abandon. 

Petitioners also insist that taking all their records, that is records 
of receipts and of disposition, the production records should be re- 
garded as adequate because they could be checked and because they 
did check with these other records. The answer to this line of argu- 
ment is that records of production as well as records of receipts and 
disposition must be adequate because it cannot be known whether 
records of receipts and disposition are sufficient to verify reported 
utilizations of producer milk unless adequate production records are 
kept. Handlers such as petitioners receive milk and milk products 
from sources other than producers and disposition records of products 
do not necessarily mean that the products were manufactured at the 
plant. In the absence of adequate production records, sales records 
signify only that products were sold and informative records on all 
phases of the plant operations are necessary so that one phase may be 
checked against the others. 
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Petitioners emphasize that obviously some products were manu- 
factured and that it is unreasonable and unconscionable to disallow 
all the manufacturing reported. If their records cannot sustain the 
amounts reported as manufactured, they have not shown how the 
market administrator could have allowed or should have allowed some 
of the manufacturing utilizations reported nor have they explained 
how we could do so in this proceeding. There is also a complaint 
that petitioners should have been informed of the disallowances sooner 
so that they could take steps to comply. In view of the history of 
the problem and the market administrator’s verification duties in 
connection with all handlers, it cannot be said that there was a delay 
amounting to illegality. 

The pertinent provisions of the order are also attacked upon the 
ground that there is no standard of conduct or compliance ascertain- 
able from the order provisions. Aside from the fact that petitioners 
were told numerous times what records they would have to have, the 
provisions attacked have been upheld in a number of cases under 
Order No. 41 and similar orders. United States v. Farmers Coop. 
Milk Co., N.D. Il. E. D. (1942) ; United States v. Ridgeland Creamery 
Co., 47 F. Supp. 145 (W. D. Wis. 1942) ; Bailey Farm Dairy Co. et al. 
v. Jones, 61 F. Supp. 209, 225 (E. D. Mo. 1945), aff'd on other grounds, 
157 F. (2d) 87 (C. C. A. 8th, 1946). This is not a criminal proceed- 
ing nor one involving administrative sanctions such as suspension or 
revocation of a license. The order places the burden upon a handler 
to prove that milk should not be classified Class I, a “reasonable ad- 
ministrative presumption” (Waddington Milk Co., Inc. v. Wickard, 
140 F. (2d) 97, n. 2 (C. C. A. 2d, 1944), and provides that he keep 
records adequate to verify reports of utilizations lower-priced than 
Class I. Keeping an adequate set of records does not appear to be 
intolerable or unknowable to milk handlers generally, regardless of 
the provisions of the order. 

Petitioners also invoke Section 3 (a) of the Administrative Pro- 
cedure Act (60 Stat. 237, 5 U. S. C. § 1001 et seg.)* and argue that 
the market administrator did not publish rules or regulations with 

*Sec. 3. * * * (a) Rules.—Every agency shall separately state and currently pub- 
lish in the Federal Register (1) descriptions of its central and field organization including 
delegations by the agency of final authority and the established places at which, and 
methods whereby, the public may secure information or make submittals or requests; (2) 
statements of the general course and method by which its functions are channeled and 
determined, including the nature and requirements of all formal or informal procedures 
available as well as forms and instructions as to the scope and contents of all papers, 
reports, or examinations; and (3) substantive rules adopted as authorized by law and 
statements of general policy or interpretations formulated and adopted by the agency for 
the guidance of the public, but not rules addressed to and served upon named persons in 


accordance with law. No person shall in any manner be required to resort to organization 
or procedure not so published. 
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respect to the kinds of records handlers should keep. This part of 
the Administrative Procedure Act became effective September 11, 
1946. Assuming for the moment that section 3 (a) has some relevancy 
to some part of the matter in dispute in this proceeding, it does not 
appear from the nature of the administrative function involved that 
the development and publication of rules and regulations are com- 
pelled. The order places the burden upon handlers of keeping records 
sufficient to support their reports and to permit verification by the 
market administrator. The rule is contained in the order but does 
not establish standards of performance unique to the field of regula- 
tion by orders under the act. The records normally kept by reasonably 
efficient handlers seem to be all that the order demands at least as far 
as operations within a plant are concerned. To require the breaking 
down of the rule into minutely-detailed regulations to cover all types 
of situations would be subjecting the rule to fission not considered to 
be forced by the Administrative Procedure Act and would be sub- 
stituting rules for what amount to decisions in infrequent and in- 
dividual instances. 

Another issue raised by petitioners is that the market administrator 
did not personally determine that petitioners’ records were inadequate 
for the verification of their reports. Despite petitioners’ attempts at 
the hearing to get such an admission from the market administrator 
who testified as a witness, the evidence is that the matter was gone 
into at length by the market administrator with his staff and that 
there was at least all the personal consideration, if any, required by 
law. 

Petitioners also took the position that the entire Order No. 41 as 
amended is invalid because the Secretary of Agriculture failed to make 
findings prescribed by Section 8c (18) of the Agricultural Mar- 
keting Agreement Act. In general, this portion of the act requires 
that the Secretary ascertain “parity” prices for milk and that orders 
under the act may call for minimum prices to producers higher than 
parity prices if the Secretary finds that such latter prices are not 
reasonable in view of costs for feed, etc. 

Section 941.0 of the original order effective September 1, 1939, con- 
tained the following finding: 

“2. That the prices calculated to give milk produced for sale in said marketing 
area a purchasing power equivalent to the purchasing power of such milk, as 
determined pursuant to sections 2 and Se of said act, are not reasonable in view 
of the price of feeds, the available supplies of feed, and other economic conditions 
which affect market supply of and demand for such milk, and that the minimum 
prices set forth in this order are such prices as will reflect the aforesaid factors, 
insure a sufficient quantity of pure and wholesome milk, and be in the public 
interest ;” 

837724493 
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This finding in substantially the same form is contained in each sub- 
sequent amendment to the order and it is concluded that it is sufficient 
to satisfy section 8c (18) of the act. Because there is no finding in 
the order or amendments as to what parity prices are is not fatal. See 
Beatrice Creamery Company v. Anderson, 75 F. Supp. 363 (Kan. 
1947) ; In re Bauer’s Dairy et al., 4 A. D. 528 (1945). 

In this decision, an attempt has beer made to consider and discuss 
all issues raised by petitioners. Any objections or exceptions voiced 
by petitioners that may not have been specifically mentioned are 
overruled. 


ORDER 


In view of the foregoing, the relief requested by the petitioners is 
denied and the petition is dismissed. 


(A. D. 2057) 


In re Garnac Grain Company, Inc., et al. CEA Doc. No. 45. De- 
cided April 14, 1949. 


Stay Order—Suspension of Effective Date of Prior Order—Petition for 
Reconsideration 


Effective date of the order of March 24, 1949, is suspended pending action on 
respondents’ petition for reconsideration. 


Mr. Robert Perret, of New York City, for respondents. 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C., Chapter 1), an order was entered on March 24, 
1949 (8 A. D. 244), suspending for five days the registration of re- 
spondent Garnac Grain Company, Inc., as a futures commission mer- 
chant and ordering all contract markets to refuse trading privileges 
thereon for a period of five days to Garnac Grain Company, Inc., 
Fred Hediger, H. R. Schmid, and George Lulie. The suspension and 
the refusal of trading privileges were to become effective on the 30th 
day after March 24, 1949. On April 7, 1949, respondents filed a peti- 
tion for reconsideration. Accordingly, the effectiveness of the order 
of March 24, 1949, is suspended pending action on the petition for 
reconsideration. 
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(A. D. 2058) 


In re Essex County Coop Company. P&S Doc. No. 1510. Decided 
April 4, 1949. 
Continuation of Rates and Charges 
On the recommendation of the Production and Marketing Administration, the 
temporary rates prescribed for respondent in the Supplemental Order of 


March 16, 1948, are continued in effect until May 20, 1949, unless otherwise 
extended or modified, and this order shall become effective immediately. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. 


Decision by Thomas J. Flavin, Judicial Officer 
CONTINUANCE OF TEMPORARY RATES 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.), in which reasonable rates 
were prescribed for the respondent by an order dated May 12, 1944. 
Supplemental orders have been entered from time to time and by 
order dated March 16, 1948, respondent was authorized to publish and 
file a tariff providing for temporary rates and charges which are due 
to expire on April 5, 1949. 

By petition filed on April 13, 1948, and published in the Federal 
Register on May 5, 1948, the respondent seeks to have the temporary 
rates provided for in said order of March 16, 1948, increased. The 
answer of the Production and Marketing Administration recom- 
mends that the respondent’s petition be granted in view of the in- 
creased costs of operation generally and the reduced volume of coop 
rentals. Objections to the requested increase were received from sev- 
eral wholesale poultry merchants at Newark, New Jersey. Accord- 
ingly, a hearing was held in New York, New York, on November 15, 
1948, before John J. Curry, an Examiner of the Office of Hearing 
Examiners. The Examiner presently is preparing a report upon 
the basis of the evidence received at such hearing. 

Unless the present temporary rates are continued they will expire 
on April 5, 1949. It is the opinion of the Production and Marketing 
Administration that if such temporary rates are permitted to expire 
and the rates revert to those prescribed by the basic order on May 12, 
1944, the respondent, in all probability, will be forced out of busi- 
ness and the Newark poultry market seriously disrupted thereby. 

The rates provided for in the supplemental order of March 16, 1948, 
are continued in effect until May 20, 1949, unless otherwise extended 
or modified. This order shall become effective immediately. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. 





364 PACKERS AND STOCKYARDS ACT, 1921 





(A. D. 2059) 


In re Joun S. Bratron, InpivipvaLLy, AND THE AcME CatTTLe Com- 
PANY, A Partnersuip. P&S Doc. No. 1822. Decided April 5, 
1949. 


Suspension of Registration 


Where respondent Bratton admitted violating the act by breaking a seal on a 
stockyard pen containing cattle owned by a packing company, removing 
certain cattle therein, substituting cattle of an inferior grade for those 
removed, and resealing the pen with a seal previously purloined from the 
packing company office, it is ordered, that the registration of the partnership 
of which Bratton was a partner should be suspended for one year and since 
Bratton was the member of the partnership who was responsible for the 
violation, his right to operate as a registrant should also be suspended for 
one year ; but the right of Miller, the other partner, to operate as a registrant 
is not affected since Miller was without knowledge of, and did not participate 
in or profit from the violation by Bratton.* 


Mr. Elmer J. Scott for complainant. Mr. John S. Bratton, of St. Paul, Minnesota, 
pro se. Mr. Harold LeVander, of Kelly, LeVander & Gillen, South St. Paul, 
Minnesota, for respondent Claude D. Miller. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 (U.S. C. 181 e¢ seq.), in which the order of 
inquiry and notice of hearing, charging unfair and deceptive practices, 
was filed on November 17, 1948. Respondents John S. Bratton and 
Claude D. Miller filed separate answers after which they and the Live- 
stock Branch joined in a stipulation making the investigation report 
of the District Supervisor of the Packers and Stockyards Division 
at the St. Paul Union Stockyards a part of the file in this proceeding. 
The stipulation also provided that the matter was to be submitted for 
decision without a hearing on the basis of this report and the pleadings. 
There is no dispute as to the facts. The Livestock Branch and respond- 
ent John S. Bratton filed with the Hearing Clerk of the Department 
suggested findings of fact, conclusions and order. The examiner, 
John J. Curry, issued his report on March 4, 1949. No exceptions to 
the report were filed and this decision and order are the same as pro- 
posed in the examiner’s report. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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FINDINGS OF FACT 


1. At the time referred to in Findings 3 and 4 hereof, the Acme 
Cattle Company, a partnership composed of John S. Bratton and 
Claude D. Miller, partners, was registered with the Secretary of Agri- 
culture as a dealer, engaged in the business of buying and selling live- 
stock on its own account at the St. Paul Union Stockyards, St. Paul, 
Minnesota. The partnership owned a membership in the Traders 
Live Stock Exchange, but the partnership agreement provided that 
each member of the partnership would keep his own books and business 
and the other party would have no right, title or interest in any 
accounts or assets of said business, and neither party would have any 
responsibility, financial or otherwise, for the activities of the other 
partner. 

2. At all times mentioned herein, the St. Paul Union Stockyards, 
hereinafter referred to as the stockyards, was a posted stockyard 
subject to the provisions of the act. 

3. On or about August 16, 1947, John S. Bratton willfully and unlaw- 
fully broke a seal on the gate of pen No. 068 in the stockyards, which 
pen at the time contained cattle owned by the Superior Packing Com- 
pany, removed three cattle then in said pen, substituted three other 
cattle of an inferior grade for the three that were removed and then 
resealed the gate with another seal which he had previously purloined 
from the offices of the Superior Packing Company. ! 

4. On or about August 21, 1947, John S. Bratton wilfully and un- 
lawfully broke a seal on the gate of pen No. 065 in the stockyards, 
which pen at the time contained cattle owned by the Superior Packing 
Company, removed three cattle then in said pen and was preparing to 
substitute three other cattle of an inferior grade when apprehended by 
police officers. 

5. After apprehension of Bratton, the Traders Live Stock Exchange 
suspended him indefinitely from the Exchange and barred his employ- 
ment by members of the Exchange. Bratton agreed with officers of 
the stockyards company that he would leave the market and never 
return. 

6. Bratton paid the Superior Packing Company a sum of money 
agreed upon by him and the Superior Packing Company as the differ- 
ence in value between the cattle removed from the pens and the cattle 
substituted therefor. 

7. Bratton was never prosecuted criminally for his actions. 

8. After Bratton left the stockyards, Claude D. Miller re-registered 
as an individual dealer under the name of Acme Cattle Company and 
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has at all times since operated as an individual dealer under that 
name. 

9. Claude D. Miller had no knowledge of the transactions referred 
to in Findings 3 and 4 hereof, did not share in any profits from such 
transactions by Bratton, and was in no wise involved or implicated 
in such transactions. 

10. The Traders Live Stock Exchange has lifted the suspension of 
Bratton, and numerous persons working at the stockyards and firms 
operating at the stockyards have signed a petition, filed with Bratton’s 
answer, urging that Bratton be permitted to return to the stockyards, 
The president of the stockyards company has filed a statement contend- 
ing that the best interest of the public market requires that Bratton 
not be permitted to re-register or be employed at the stockyards. 


CONCLUSIONS 


The violations of the act by Bratton are extremely serious and could 
have been the basis for criminal prosecution. A suspension for a 
period of at least one year is warranted. Bratton’s only registration 
was as a partner with Miller in the Acme Cattle Company. The sus- 
pension must run against that partnership as the registrant and 
against Bratton as the individual member thereof who was responsible 
for the violations referred to herein. It should be made clear, how- 
ever, that the suspension of the partnership in no way affects the opera- 
tions of Miller as an individual dealer under the firm name of Acme 
Cattle Company, since Miller was without knowledge of, and did 
not participate in or profit from, the violations of the act by Bratton. 


ORDER 


John S. Bratton shall cease and desist from engaging in and using 
unfair and deceptive practices and devices in violation of the act. 

The registration of the Acme Cattle Company, a partnership com- 
posed of John S. Bratton and Claude D. Miller, partners, to operate 
as a dealer is suspended for a period of one year from the effective 
date of this order. Since John S. Bratton was the member of the 
partnership who was responsible for the violations referred to herein, 
his right to operate as a registrant at the stockyards is also suspended 
for a period of one year from the effective date hereof. The regis- 
tration of Claude D. Miller to operate as an individual dealer under 
the firm name of Acme Cattle Company is not affected by this order. 

A copy hereof shall be served upon the respondents and, except as 
to service, this order shall become effective 10 days from the date 
hereof. 
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(A. D. 2060) 


GABRIEL FrerrANTI & Co. v. Essex Country Coop Company. P&S Doc. 
No. 1821. Decided April 15, 1949. 


Reparation—Failure to Furnish Poultry Coops—Unjust, Unreasonable and 
Discriminatory Practice—Nominal Damages 


Where in a reparation proceeding complainant proved that respondent failed to 
furnish complainant poultry coops after reasonable requests, it is held, 
that respondent’s failure to furnish complainant with poultry coops con- 
stitutes an unjust, unreasonable and discriminatory practice, but since 
complainant failed to prove the amount of damages sustained as a result 
of such failure, the complainant should be awarded nominal damages of 


$1.00.* 


Mr. Martin Simon, of Newark, New Jersey, for complainant. Mayer & Mayer, of 
Newark, New Jersey, for respondent. Mr. James A. O’Donnell, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.), hereinafter referred 
toasthe act. The complaint, filed on March 3, 1948, alleges that com- 
plainant was damaged to the extent of $5,000.00 as a result of respond- 
ent’s failure to furnish complainant with poultry coops on December 
22 and 31, 1947, and January 6, 1948, as well as on many other occa- 
sions within 90 days prior to the filing of the complaint. 

The respondent’s answer denies the allegations of the complainant. 
Both parties requested an oral hearing which was held in New York 
City on January 5, 1949, before James A. O'Donnell, Presiding Offi- 
cer. Complainant was represented by Abraham I. Mayer, attorney 
from Newark, New Jersey, and respondent was represented by Martin 
Simon, also an attorney from Newark, New Jersey. 

Gabriel Ferranti, a partner in the complainant firm, testified that 
trouble with the respondent started in April 1947 when complainant 
refused to pay for coops on the basis of the amount of poultry handled. 
According to Ferranti, respondent refused to provide coops notwith- 
standing repeated oral requests made therefor by complainant during 
the latter part of September 1947, or at the time written orders were 
served upon the respondent for coops on December 22 and 31, 1947, 
and January 6, 1948. Being unable to obtain coops from respondent, 
Ferranti testified that complainant was compelled to wire a Pennsyl- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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vania shipper on December 29, 1947, canceling an order for shipment 
of 5,000 head of black yearlings, thereby sustaining a loss of $1,050.00, 
computed on the basis of a profit of 314¢ per pound on 30,000 pounds, 
This witness also testified that during the period September 1947 
through March 1948 complainant was required to expend $1,549.70 
for the purchase of coops and materials necessary to conduct com- 
plainant’s business operations; that during the period September 1947 
to April 15, 1948, complainant spent $400.00, which sum represented 
the gratuities paid complainant’s customers for return of complain- 
ant’s coops; and that complainant found it necessary to erect a special 
building in which to store coops at a cost of $3,500.00. According 
to Ferranti the building was erected in March, April or May 1948. 

On cross-examination Ferranti admitted that between September 
24 and December 30, 1947, complainant purchased a total of 200 coops; 
that on the basis of renting on an average of 100 coops a week from 
the respondent, at a price of 77¢ each, in the period of September 24, 
1947, through March 31, 1948, complainant would have paid respond- 
ent a total rental charge of $2,079.00; and that in the 10 years in which 
the parties have been doing business, respondent’s coops, amounting 
to approximately 5,000 in number, have at all times been stored in an 
open lot. 

George Solomon, a partner in complainant company, testified to 
serving written notices on the respondent partners, Seymour Berko- 
witz and Harry Landskroner, on December 22 and 31, 1947, respec- 
tively, demanding delivery of poultry coops. On cross-examination 
this witness testified that between September 24, 1947, and January 1, 
1948, complainant received coops from the respondent on about six 
different occasions. 

Complainant’s bookkeeper, William Braunstein, testified he was 
present at the time Mr. Solomon served Seymour Berkowitz, partner 
in respondent company, with the written notice on December 22, 1947; 
that he personally served a similar notice on Harry Landskroner, 
the other partner in respondent company, on January 6, 1948; and 
that complainant received no coops from respondent in December 1947 
or at any time during the year 1948. On cross-examination Braun- 
stein admitted complainant received coops from the respondent in 
1947 as follows: 341 in June; 250 in July; 245 in August; 259 in Sep- 
tember ; 81 in October; and 199 in November. 

Harry Landskroner testified he could not recall receiving written 
notices from complainant on December 31, 1947, and January 6, 1948, 
in which demand was made for delivery of poultry coops. 

Respondent’s Seymour Berkowitz testified that the original cause 
of the difficulties between the parties occurred in September 1947 as 
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a result of complainant’s practice of taking poultry out of shipper’s 
baskets and displaying same in respondent’s coops, following which 
complainant would rip the slats of respondent’s coops and remove 
poultry being sold to customers who provided their own containers; 
that the only reason coops were not received by complainant was due 
to complainant’s insistence upon delivery being made at specified hours 
early in the day which was highly inconvenient to respondent; that 
he never received a written request for coops from complainant; and 
that between September 24 and December 31, 1947, respondent sup- 
plied coops whenever request therefor was made by complainant. 


FINDINGS OF FACT 


1. Complainant is, and at all times mentioned herein was, a part- 
nership composed of Gabriel Ferranti and George Solomon, engaged 
in the business of dealing in poultry under the firm name of Gabriel 
Ferranti and Co, at 218 Vanderpool Street, Newark, New Jersey. 

2. Respondent is, and at all times mentioned herein was, a partner- 
ship composed of Seymour Berkowitz and Harry Landskroner, en- 
gaged in the business of renting poultry coops under the firm name of 
Essex County Coop Company, at 174 Myrtle Avenue, Millburn, New 
Jersey, and licensed under the act to furnish services and facilities in 
connection with the handling of live poultry in Newark, New Jersey, 
which city has been designated as subject to the poultry provisions of 
the act. 

3. During the period June 1947 through November 1947 complain- 
ant received coops from respondent as follows: 


Moith: Number of Coops 
pe ee eee ee enti tanita lsat brian cs tenth rman aaa 
RS ES a a pid oo anogenital 
Seca ea ge eh aeraes i cocdceoosek paeltied teres teics ae 
a a in 5 rss ae eget 
A 2a tniecinli ts Sl les mapa nabs MELE 81 
NE aso martes cst lc wa sage ek aedeagal 199 


Complainant received no coops from respondent during the period 
December 1, 1947, through March 3, 1948, the date on which the com- 
plaint was filed. 

4. On or about December 22 and 31, 1947, and January 6, 1948, the 
complainant served written orders on the respondent requesting de- 
livery of a specified number of poultry coops. The respondent failed 
and refused to deliver poultry coops to complainant as ordered. 

5. On or about December 29, 1947, respondent refused complain- 
ant’s oral request to be supplied with coops to take care of two truck- 
loads of black yearlings which were to be delivered by Joseph E. 
Leonard to complainant’s place of business or or about December 30, 
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1947. As a result of respondent’s refusal, the complainant sent the 
following telegram to Joseph E. Leonard, Canton, Pennsylvania: 
“Cancel Load Black Yearlings for tomorrow. Cannot get Long Coops to load 
out poultry.” 
7. During the period December 30, 1947, through February 26, 1948, 
the complainant expended the following amounts for the purchase of 
coops and coop material: 


seeeieer Bo, 2047, BO coope......-- ==. == =....-=...<..~... $250. 00 
I 0 Og, a crc cmmenenonce 22. 00 
ey 3, -teen, ae eeene 125. 00 
Dn 2 ON i cree 46. 80 
nnn a ia aaa 22. 00 
February 26, 1948, bottoms slats._-.._._____.._---__-__---- 5. 40 

ca ea $471. 20 


8. During the period September 1947, through April 15, 1948, com- 
plainant incurred expenses totaling $400.00 which sum represented 
refunds made to complainant’s customers for the return of poultry 
coops, at the rate of 25¢ per coop. 

9. During the 90-day period immediately preceding March 38, 1948, 
respondent charged complainant 60¢ each for the rental of poultry 
coops and 85¢ each for the rental of turkey coops, plus a deposit of 
17¢ for each coop of each type. 


CONCLUSIONS 


The parties are in dispute as to whether complainant served written 
orders upon respondent for delivery of poultry coops on December 22 
and 31, 1947, and January 6, 1948. One of respondent partners denied 
receiving such orders, and the other had no recollection of receiving 
such orders. Complainant’s George Solomon swore he served a writ- 
ten notice upon Seymour Berkowitz on December 22, 1947, and his 
testimony was corroborated by complainant’s bookkeeper, William 
Braunstein, who testified to being present at the time such service was 
made. Solomon and Braunstein also testified to serving respondent’s 
Landskroner with written notices on December 31, 1947, and Janu- 
ary 6, 1948, respectively. Upon consideration of the entire record on 
this point it is concluded that respondent was served with three writ- 
ten orders to deliver poultry, none of which were acted upon by 
respondent. 

In addition, the parties are also in dispute as to whether com- 
plainant orally requested coops of the respondent on or about Decem- 
ber 29, 1947, to take care of two loads of black yearlings which were 
to be delivered to the complainant on or about December 30, 1947, by 
Joseph E. Leonard of Canton, Pennsylvania. Included in the support- 
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ing papers attached to the report of investigation is a copy of letter 
from Mr. Leonard dated April 28, 1948. In this letter Mr. Leonard 
acknowledges that he had about 5,000 head of yearlings available for 
complainant which were sold to another buyer following receipt of 
complainant’s wire canceling the order because of inability to obtain 
coops. In accordance with Section 202.40 of the Rules of Practice 
applicable to reparation proceedings, the information contained in 
Mr. Leonard’s letter is considered as part of the evidence in this pro- 
ceeding. The record warrants the conclusion that complainant did 
in fact ask for and was refused coops by the respondent. 

Respondent’s failure to deliver poultry coops as requested by com- 
plainant on December 22, 29, and 31, 1947, and January 6, 1948, con- 
stituted an unjust, unreasonable and discriminatory practice prohib- 
ited by Section 307 of the act, and for which respondent is liable under 
Section 308 (a) of the act for the full amount of damages sustained by 
complainant as a result of the unlawful practice. Since the business 
arrangement of the parties involved a series of independent transac- 
tions rather than a continuing account, consideration can be given 
only to the damages sustained by complainant which occurred as a 
result of respondent’s separate violations in the 90 day period im- 
mediately preceding March 3, 1948, the date on which the complaint 
was filed. 

Complainant seeks damages in the amount of $1,050.00 resulting 
from respondent’s failure to furnish coops to accommodate 5,000 head 
of yearlings which were to be delivered on or about December 30, 1947. 
These damages are calculated on the basis of 5,000 head of yearlings 
weighing 30,000 pounds, on which it is contended that a reasonable 
profit of 314¢ a pound could have been realized, or a total of $1,050.00. 
The record shows, however, that on December 29, 1947, complainant 
requested respondent to furnish coops for only two truckloads of these 
yearlings; that the two truckloads would hold a total of 225 baskets; 
and that each basket contained about 60 pounds, or a total for the two 
truckloads of 13,500 pounds. On the basis of 314¢ per pound profit, 
complainant’s loss would appear to be $472.50. The only evidence 
as to the profit is Ferranti’s statement that 314¢ per pound would have 
been his profit which he characterized as reasonable. There was no 
proof offered as to the quality of the poultry in question, what the 
complainant would have purchased it for, what he could have sold it 
for, or what his expenses on the purchase and sale would have been, 
The rule as to the award of damages for loss of profits is stated in 
OShea v. North American Hotel Company, 109 Neb. 317, 191 N. W. 
321 (1922), quoted with approval in LZ. Gillarde Company v. Nash- 
Finch Company, 6 A. D. 794-800, as follows: 
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“We have repeatedly held that gains prevented as well as losses sustained may 

be recovered as damages upon a breach of contract. But it must appear that 
the profits were reasonably certain to have been realized by performance; that 
they are not speculative or contingent ; that such damages must have been within 
the contemplation of the parties, and the loss must appear to have resulted 
proximately and naturally from the breach.” 
Here there was no contract between the parties but under the act the 
respondent owed the complainant the duty of furnishing reasonable 
services for the breach of which damages could result as in the case 
of a breach of contract. The evidence offered by the complainant 
with respect to the amount of damage he suffered falls far short of the 
requirements for proof of damages in every respect. 

Complainant also asks for damages of $1,549.70, representing sums 
expended for the purchase of coops and carrying on a coop service 
which respondent should have rendered during the period September 
24, 1947, through March 21, 1948. The complainant clearly is not 
entitled to recover damages sustained prior to December 5, 1947, since 
the act requires complaints to be filed within 90 days after the cause 
of action accrues. The evidence shows complainant spent $471.20 for 
coops and materials during the period September 24, 1947, through 
March 21, 1948. But there is no proof of the damages which resulted. 
Presumably the complainant still has the coops which are of some 
value. By obtaining his own coops the complainant avoided rental 
charges which he otherwise would have been required to pay. The 
purchase of the coops constitutes the purchase of a capital asset and 
may entail a loss. But the mere proof of the purchase is no evidence 
whatever of what the loss, if any, was and the record affords no basis 
on which the amount of the loss sustained by the complainant from 
the purchase of the coops can be computed. 

Further compensation is sought by complainant for damages in- 
curred in the form of refunds made to complainant’s buyers for the 
return of coops. It was testified that between September 26, 1947, 
and April 15, 1948, complainant made refunds to buyers totaling 
$400.00. A refund of 25¢ was made for each coop returned. The 
record, however, does not disclose the number or amount of refunds 
made by complainant between December 5, 1947, and March 3, 1948, 
nor does it afford any reliable basis on which the amount of refunds 
for that period can be determined. We can hardly assume that the 
refunds for that period bear the same ratio to the total refunds as 
the time of that period bears to the total time during which refunds 
were made. Moreover, it is not clear why the complainant makes re- 
funds at the rate of 25¢ per coop while the respondent’s tariff provides 
for refunds of only 17¢ per coop. Some explanation of the larger 
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refunds by complainant to prove their reasonableness would seem to 
have been appropriate in view of the facts disclosed by the record. 

Complainant is not entitled to recover damages for expenses in- 
curred for erecting a special building to store its coops. No evidence 
was offered by complainant to justify an expenditure of $3,500.00 for 
the erection of a building in which to store coops. On the contrary, 
the records show that for ten years the respondent’s coops, numbering 
approximately 5,000 had been stored on an open lot in the rear of 
complainant’s premises. In addition, it appears that the building was 
erected after the complaint was filed. 

Complainant has offered no evidence that respondent overcharged 
for the rental of coops as alleged in the complaint. It appears that 
respondent’s rental charges and deposit fees were in accordance with 
its published tariff. 

It is concluded that respondent’s failure to furnish complainant 
with poultry coops constituted an unjust, unreasonable and discrimina- 
tory practice prohibited by the act, for which complainant should be 
awarded reparation. But since no damages have been proved, nominal 
damages of $1.00 should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1.00. 
Copies hereof shall be served upon the parties. 


(A. D. 2061) 


A. C. West v. Doug. Ciirrorp & Company. P&S Doc. No. 1817. 
Decided April 18, 1949. 
Dismissal—Settlement between Parties 


Upon complainant’s motion to dismiss his complaint for reparation on the ground 
that the matter in controversy had been settled to his satisfaction and 
respondent indicating that it had no objection of such an order, the complaint 
herein is dismissed. 

Mr. Harry S. Silverstein, Jr., of Denver, Colorado, for complainant. Messrs. 
Kenneth W. Robinson and Robert Swanson, of Denver, Colorado, for re- 
spondent. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In a complaint filed June 1, 1948, the complainant requested repara- 
tion in the amount of $590.85 from the respondent in connection with 
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the sale by respondent on October 8, 1947, of livestock consigned to it 
by complainant. An answer was filed by the respondent on June 29, 
1948, denying there was reparation due the complainant and requesting 
an oral hearing. 

On the date set for the hearing the complainant presented a Motion 
to Dismiss, explaining therein that the matter had been settled to his 
satisfaction and moving that an order be entered in the case dismissing 
the complaint with prejudice. The respondent indicated it had no 
objection to the entry of such an order. 

Accordingly, the complaint herein is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D, 2062) 
PACA Doc. No. 4886.* Decided April 4, 1949. 


Dismissal—Failure to Show Violation of Act—Modification of Contract— 
Offer and Acceptance 


Where complainant agreed to sell respondent a carload of U. S. No. 1 potatoes 
which failed to meet requirements for that grade upon arrival and the parties 
then agreed that respondent would be protected from loss in reconditioning 
the shipment, and where the respondent later refused to fulfill the protection 
agreement but advised complainant that he would only handle the potatves 
on a consignment basis, which counter-offer was to be accepted by the act 
of the complainant in releasing the car of potatoes to respondent, and 
where complainant did notify the railroad to release the carload of potatoes 
to respondent, held, that respondent had submitted to complainant a counter- 
offer which was to be accepted or rejected by the action of complainant in 
either releasing the car or not releasing it, and as a result of the release a new 
contract came into existence regardless of the fact that complainant did not 
realize that-by an act of releasing the carload of potatoes a new contract 
containing different terms would come into existence, and, therefore re- 
spondent was justified in accounting and paying for the potatoes on the basis 
of the new contract with the result that no violation of the act has been 
shown and the complaint should be dismissed.** 


Complainant pro se. Respondent pro se. Mr. John T. Pearson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 

**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Kd. 





a 


~~ fA. & Ss THF fF ee 


it 


—- WA Dn 


STV ee er 0 














8 A. D. PACA DOC. NO. 4886 375 


for recovery of the unpaid balance of the purchase price of a carload 
of U. S. No. 1 California Long White potatoes. Copies of the formal 
complaint and of the report of investigation were served upon re- 
spondent on January 19, 1948. On the following day, a copy of the 
report of investigation was served on complainant. Respondent filed 
an answer on February 12, 1948, alleging that the shipment in question 
was sold for the account of complainant, to whom an accounting was 
rendered and payment made accordingly. 

Since neither party requested an oral hearing, the proceeding is 
conducted under the shortened method of procedure provided for in 
§ 47.20 of the rules of practice. The pleadings, with exhibits attached 
thereto, the statements submitted by the parties, the report of investi- 
gation and supplemental report of investigation, disclose that the com- 
plainant contends that the original contract was modified to provide 
that respondent was to handle the shipment and be protected by com- 
plainant from any loss on account of labor or shrinkage occasioned by 
the necessity of reconditioning the potetoes which failed to meet con- 
tract requirements, while the respondent contends that the contract 
was further modified to provide that respondent would handle the 
shipment on consignment. 

FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose post office address 
ee 

2. Respondent is an individual, * * * trading as * 

whose address is * * *. At the time of the transaction involved 

herein, respondent was licensed under the act. 

8. On or about April 23, 1947, complainant contracted in interstate 
commerce to sell and respondent to purchase one carload of U. S. No, 
1, Size A, washed California Long White potatoes, in 50-pound new 
branded sacks, for shipment the following day, at the agreed price of 
$5.10 per hundred pounds delivered at * * *. This sale was ne- 
gotiated by the brokerage firmof * * *. 

4. On or about April 24, 1947, complainant shipped 720 50-pound 
bags of California Long White potatoes in car PFE 95525 from 
* * *> to respondent at * * *, where the shipment arrived on 
May 5, 1947. Federal inspection secured on that day disclosed that 
the potatoes then failed to grade U. S. No. 1, Size A. Later during 
that day, the broker wired complainant advising that Federal inspec- 
tion disclosed a failure of these potatoes to meet contract requirements 
and requesting protection for respondent in reconditioning the ship- 
ment. Complainant replied by wire immediately, agreeing to protect 
respondent in the cost of any repacking necessary to bring the shipment 
up to U.S. No. 1 grade. 
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5. On the morning of May 6, 1947, respondent sent the following 
telegram directly to complainant: 


“UPON STARTING TO UNLOAD CAR TODAY CONDITION WORSE MOST 
BAGS WILL HAVE TO BE RECONDITIONED SORRY CAN ONLY NOW 
SELL YOUR ACCOUNT ADVISE IF WANT US TO HANDLE FREIGHT 
AGENT NEW HAVEN RAILROAD TO RELEASE.” 

6. Upon receipt of the foregoing telegram, complainant telephoned 
to the broker for more information. The broker immediately tele- 
phoned to the respondent. At 10:51a.m., May 6, 1947, the broker sent 
the following telegram to complainant ; 

“TALKED * * * UNDERSTAND THEY DECIDED THIS MORNING 
WISHED CAR RELEASED ALTHOUGH WORKING FOR LABOR AND 


SHRINKAGE PROTECTION DECAYED STOCK AS WIRED SINCE FOUND 
“CONDITION WORSE THIS AM WIRE RELEASE THEY WILL REMIT 


CHECK.” 

7. At 5:10 p. m., May 6, 1947, complainant authorized by wire the 
agent of the New Haven Railroad at * * * to release the car to 
respondent. 

8. Respondent disposed of the potatoes and on May 21, 1947, ren- 
dered an account sales to complainant showing gross proceeds of 
$1,209.65, deductions of $806.16 for freight, commission, and other 
charges, and net proceeds of $403.49. With the account sales respond- 
ent transmitted a check for $403.49, which complainant had certified 
by the bank on which it was drawn. 


9. An informal complaint was filed in this proceeding on July 21, 
1947, which was within nine months after the cause of action accrued. 
The formal complaint was filed on December 29, 1947. 


CONCLUSIONS 


The record in this proceeding discloses the complainant contracted 
to deliver a carload of 720 50-pound bags of U.S. No. 1, Size A, pota- 
toes to respondent at * * *, at the agreed delivered price of $5.10 
per hundred pounds. Freight charges on the shipment amounted to 
$628.74, so the original contract purchase price was $1,207.26 for the 
carload, delivered at * * *,. A Federal inspection made on May 5, 
1947, the day the shipment arrived, disclosed that the potatoes then 
failed to meet contract requirements because of excessive decay in 
some sacks. This fact was immediately communicated to the com- 
plainant by the broker, with a request that the respondent be protected 
from loss in reconditioning the shipment. Complainant agreed to do 
so. There is substantial agreement between the parties with respect 
to the foregoing facts. 

The only questiton presented is whether the original contract, as 
modified by the protection agreement, was canceled and a new contract 
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entered into, under the terms of which respondent would handle the 
shipment on a consignment basis. 

On the morning of May 6, 1947, respondent wired complainant as 
follows: 

“UPON STARTING TO UNLOAD CAR TODAY CONDITION WORSE MOST 

BAGS WILL HAVE TO BE RECONDITIONED SORRY CAN ONLY NOW SELL 
YOUR ACCOUNT ADVISE IF WANT US TO HANDLE FREIGHT AGENT 
NEW HAVEN RAILROAD TO RELEASE.” 
This telegram was a repudiation of the existing contract and an offer 
on the part of the respondent to make a new one. By the terms of the 
offer, acceptance was to be indicated by complainant notifying the 
carrier to release the car to the respondent. It is obvious that com- 
plainant could have elected to reject the offer, either specifically or by 
ignoring it. If complainant had done so, respondent would have had 
no alternative to proceeding under the original contract, as modified 
to provide for protection. Instead, at 5:10 p. m., May 6, 1947, com- 
plainant sent the following wire to the Freight Agent of the New 
Haven Railroad at * * *: 

“THIS YOUR AUTHORITY RELEASE PFE 95525 TO * * * WITHOUT 
SURRENDER BLADING OR WITHOUT DELIVERY ORDER.” 

Complainant contends that the release was not in compliance with 
the terms of respondent’s telegram, but was a result of the telegram 
sent by the broker, which stated that the respondent was “WORKING 
FOR LABOR AND SHRINKAGE PROTECTION DECAYED 
STOCK AS WIRED SINCE FOUND CONDITION WORSE 
THIS AM WIRE RELEASE THEY WILL REMIT CHECK.” It 
should be pointed out, in this connection, that complainant called the 
broker about respondent’s offer to handle on consignment, although 
the offer had been made by respondent direct to complainant. In nego- 
tiating the original contract, the broker may have acted as agent for 
both parties. But with regard to the proposed new contract, the 
broker was complainant’s agent, and in no sense an agent of respondent. 
If, as it appears, complainant’s release of the car was due to a mistake 
or misunderstanding arising out of communications between com- 
plainant and the broker, respondent’s position is not affected thereby. 
Complainant is not entitled to use his own or his agent’s mistake as a 
reason for imposing liability upon respondent. 

The evidence before us does not establish that respondent was 
in any way to blame for the mistake. The broker states (Ex. 3, Report 
of Investigation) : “Nothing was mentioned in our phone conversation 
with * * * onthe 6th, of any change in the agreement of protec- 
tion of labor and shrinkage, overhauling, decayed sacks, and they did 
not say anything about handling on commission.” Respondent states 
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(Ex. 5, Report of Investigation) : “The office of * * * did call 
us this same day, after we had sent the telegram to * * * but we 
made no agreement with them to accept the car under any other terms 
than our telegram to * * *. We told them we would only handle 
for the shippers account.” 

Respondent had submitted directly to complainant what amounted 
to a counter-offer which was to be accepted or rejected by the action of 
the complainant in either releasing the car or not releasing it. Com- 
plainant chose to release the car without reservation or qualification 
expressed to respondent. As a result of the release, a new contract 
came into existance. We have no doubt that complainant, in releasing 
the car, did not intend to agree to the proposed new contract. But 

-complainant’s intention to the contrary did not prevent or hinder the 
formation of the new agreement. Williston has stated this proposition 
in the following language: 

“It follows from the principle that manifested mutual assent rather than actual 
mental assent is the essential element in the formation of contracts, that a mis- 


taken idea of one or both parties in regard to the meaning of an offer or accep- 
tance will not prevent the formation of a contract” (1 Williston, Contracts (1936) 


94). 

We conclude that the original purchase and sale contract, as modi- 
fied to guarantee protection in reconditioning, was canceled by a new 
contract made by the parties. The new contract provided that re- 
spondent would handle the potatoes for complainant’s account. Re- 
spondent has accounted and paid for the potatoes on the basis of the 
new contract, so no violation of the act has been shown. It follows 
that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2063) 
PACA Doc. No. 5023.* Decided April 4, 1949. 


Dismissal—Settlement between Parties 


Complaint dismissed on receipt of notice from attorney for complainant that the 
controversy has been settled by the parties concerned in this proceeding. 


Mr. Arthur Slavin, of New York, New York, for complainant. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed 499a et seg-), in which 
formal complaint was filed on June 22, 1948. Complainant alleges 
that it purchased for respondent’s account on an auction market 323 
lugs of tomatoes, which were delivered to and accepted by respondent 
without complaint, but that respondent has failed to reimburse com- 
plainant for approximately half of the sum paid by complainant to 
the auction company for the tomatoes. This proceeding was instituted 
for the recovery of the unpaid portion of the purchase price. On 
September 16, 1948, respondent filed an answer alleging that the 
amount paid was in full settlement for the tomatoes in question and 
requesting dismissal of the complaint. 

Respondent requested an oral hearing, which was originally sched- 
uled for February 28, 1949, but was continued at the request of the 
parties to March 14, 1949, and, for the same reason, was again con- 
tinued to March 21,1949. By letter dated March 15, 1949, respondent’s 
counsel informed the Presiding Officer that the controversy had been 
settled by the payment of $600 by respondent to complainant. The 
controversy having been amicably settled by and between the parties, 
the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 





























(A. D. 2064) 











PACA 


H. A. Tuomrson Company v. Winstow Propuce Market. 
Doc. No. 5082. Decided April 4, 1949. 





Failure to Pay Purchase Price—Default 





Where it is alleged that respondent has failed to pay the purchase price for 300 
sacks of potatoes delivered to respondent by complainant, and where re- 
spondent failed to file an answer to the complaint, held, that respondent’s 
failure to file answer constitutes an admission of the facts alleged in the 
complaint, and respondent’s failure to pay the full amount of the agreed 

purchase price is a violation of the act, for which reparation should be 

awarded complainant.* 









H. A, Thompson Company, of Los Angeles, California, complainant pro se. 
Mr. John F. McCarty, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 






*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the purchase price for 300 sacks of potatoes bought from 
complainant on August 18, 1948. A copy of the report of investiga. 
tion was served upon the complainant on February 4, 1949. Copiés 
of the report of investigation and the formal complaint were served 
upon the respondent on February 3, 1949. 

At the time of service of the complaint, respondent was notified in 
writing that an answer to the complaint should be filed within twenty 
days thereafter and that, in accordance with § 47.8 (c) of the rules 
* of practice, failure to file an answer would constitute an admission 
of the facts alleged in the complaint. The respondent has failed to 
file an answer to the complaint and this proceding is being disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Harold A. Thompson, trading 
as H. A. Thompson Company, wheee address is 277 Wholesale Termi- 
nal Building, Los Angeles, California. 

2. Respondent is a partnership composed of Melvin and Opal C. 
Patch, doing business as Winslow Produce Market, whose address is 


500 West Second Street, Winslow, Arizona. At the time of the trans- 
action complained of herein, respondent was licensed under the act. 

3. On August 18, 1948, in the course of interstate commerce, com- 
plainant contracted to sell to respondent 300 sacks of No. 2 potatoes 
at the agreed price of $420, f. o. b. Lancaster, California. 

4. On the same day 300 sacks of No. 2 potatoes were loaded onto a 
truck owned by the respondent and accepted in compliance with the 
terms of the contract of sale. 

5. Respondent has failed to pay to complainant any part of the 
purchase price. 

6. The formal complaint was filed on January 12, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as pro- 
vided for in the rules of practice (7 CFR 1945 Supp. 47.8 (c) ). 

The facts thus admitted are that the respondent purchased from 
complainant 300 sacks of No. 2 potatoes at the agreed price of $420; 
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that the complainant delivered the commodity in accordance with the 
terms of the contract; and that respondent accepted the shipment but 
has failed to pay any part of the purchase price. The failure of the 
respondent to pay the agreed purchase price is a violation of section 2 
of the act. Complainant should be awarded reparation in the amount 
ur $420, with interest, and the facts should be published. 









ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $420, with interest thereon at the 
rate of 5 percent per annum from September 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(A. D. 2065) 






Watkins Propuce Company, Inc. v. Coastan Disrrisutors, INc. 
PACA Doc. No. 5095. Decided April 4, 1949. 







Failure to Pay Purchase Price—Default 





Where it is alleged that respondent has failed to pay the purchase price for a 
carload of watermelons purchased from complainant, and where respondent 
failed to file an answer to the complaint, held, that respondent’s failure to file 
an answer constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, and respondent’s failure to pay the full amount of 
the agreed purchase price is a violation of the act, for which reparation 
should be awarded complainant.* 








Watkins Produce Company, Inc., of Thomasville, Georgia, complainant pro se. 
Mr. John F,. McCarty, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent alleging failure 
to pay the contract purchase price for one truckload of watermelons 
purchased from complainant on June 4, 1948. A copy of the report 
of investigation was served upon the complainant on November 12, 
1948. Copies of the report of investigation and of the formal com- 
plaint were served upon the respondent on November 12, 1948. 





















*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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At the time of service of the complaint respondent was notified in 
writing that an answer to the complaint should be filed within twenty 
days thereafter and that, in accordance with § 47.8 (c) of the rules 
of practice, failure to file an answer would constitute a waiver of hear- 
ing on the facts and an admission of the allegations of the complaint. 
The respondent has failed to file an answer to the complaint and this 
proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Watkins Produce Company, Inc., is a corporation, 
the address of which is P. O. Box 785, Thomasville, Georgia. 

2. Respondent, Costal Distributors, Inc., is a corporation, the ad- 
dress of which is 10 Hamilton Street, New Haven, Connecticut. At 
the time of the transaction complained of herein, respondent was li- 
censed under the act. 

3. On June 4, 1948, in the course of interstate commerce, complain- 
ant, as a result of arrangements made on June 3, by oral contract sold 
to the respondent one truckload of U. S. No. 1 watermelons, 24 pound 
average, at the agreed price of 65 cents per melon, the load consisting 
of 917 melons, making the total price $596.05 f. o. b. Bell, Florida. 

4. The complainant shipped on June 3, 1948, from loading point 
at Bell, Florida, to respondent at New Haven, Connecticut, the quan- 
tity, kind, quality, grade, and size of commodity called for in the con- 
tract of sale in a truck operated by respondent, who accepted the 
commodity in compliance with the contract of sale, but has failed to 
pay complainant any part of the agreed purchase price. 

5. The formal complaint was filed on November 1, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided for in the rules of practice 
(7 CFR, 1945 Supp. 47.8 (c)). 

The facts thus admitted are that respondent purchased from com- 
plainant 917 watermelons at a total price of $596.05; that the com- 
plainant delivered the commodity in accordance with the terms of 
the contract; and that respondent accepted the shipment but has 
failed to pay any part of the agreed purchase price. The failure of 
the respondent to pay the agreed purchase price is a violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $596.05, with interest, and the facts should be published. 
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ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $596.05, with interest thereon at the 
rate of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2066) 


JUSTMAN-FRANKENTHAL CoMPANY oF CHIcAGo v. AMON THALL 
Company. PACA Doc. No. 5099. Decided April 4, 1949. 


Failure to Pay Purchase Price—Default—Damages 


Where it is alleged that respondent purchased one carload of cantaloups but re- 
jected them upon tender of delivery, after which complainant resold the 
cantaloups to a third party, and where respondent failed to file an answer 
to the complaint, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and respondent’s failure 
to pay the difference between the contract purchase price and the amount 
realized upon the resale of the cantaloups to a third party is a violation of 
the act, for which reparation should be awarded to complainant.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. John F. McCarty, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a ef. seg.), 
instituted by the complainant against the respondent, alleging that the 
respondent wrongfully rejected a carload of cantaloups purchased 
from complainant on July 15, 1948, and in which complainant seeks to 
recover as damages the difference between the contract purchase price 
and the net proceeds received on account of the resale of the produce. 
A copy of the report of investigation was served upon the complain- 
ant’s attorney on January 31, 1949. Copies of the report of investi- 
gation and the formal complaint were served upon the respondent on 
the same day. 

At the time of service of the complaint, respondent was notified in 
writing that an answer to the complaint should be filed within twenty 
days thereafter and that, in accordance with § 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of 


*Reference to other points involved in this ease will be found tn Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,-—1d, 
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the allegations contained in the complaint. The respondent has failed 
to file an answer to the complaint and this proceeding is being disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Justman-Frankenthal Company of Qhicago, is 
a partnership composed of Hyman Frankenthal, Joe Justman, and Sid 
Justman, whose address is Washington and Duane Streets, New York, 
New York, and whose Chicago branch office is located at 1425 South 
Racine Avenue, Chicago, Illinois. 

2. Respondent is an individual, Amon Thall, doing business as Amon 
. Thall Company, whose address is 215-219 South Lazelle, Columbus, 
Ohio. Atthe time of the transaction complained of herein, respondent 
was licensed under the act. 

3. On July 15, 1948, in the course of interstate commerce, complain- 
ant sold to the respondent one carload of U. S. No. 1 Western Choice 
Phoenix cantaloups, “American Beauty” brand, packed in crates, at 
the agreed price of $884.50, plus $40 for top ice, f. o. b. Phoenix, 
Arizona. 

4, On July 16, 1948, complainant diverted to respondent at Co- 
lumbus, Ohio, car No. PFE 93736, containing the kind, quality, size, 
and grade of cantaloups called for in the contract of sale. The ship- 
ment arrived at destination on July 17, 1948. 

5. On July 22, 1948, the railroad advised complainant that the car 
was still on hand and that respondent had rejected the shipment. 
Complainant resold the cantaloups and received net proceeds of 
$548.17. 

6. Respondent has failed to pay complainant any part of the agreed 
purchase price on this carload of cantaloups. 

7. The formal complaint was filed on October 14, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided for in the rules of practice (7 CFR, 1945 Supp. 47.8 (c) ). 

The facts thus admitted are that the respondent purchased from 
complainant one carload of U. S. No. 1 cantaloups at a total price 
of $884.50, plus $40 for top ice, or for a total obligation of $924.50; 
that the complainant delivered the commodity in accordance with the 
terms of the contract ; and that respondent rejected the shipment with- 
out reasonable cause, resulting in damage to the complainant; that 
complainant recovered $548.17 as a result of the resale of the shipment ; 
and that respondent has failed to pay complainant any part of the 
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loss sustained on account of the wrongful rejection. The failure of 
the respondent to pay the difference between the contract obligation of 
$924.50 and the amount received for the resale of the car, $548.17, or 
$376.33, is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $376.33, with interest, and the 
facts should be published. 

ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $376.33, with interest thereon at 
the rate of 5 percent per annum from August 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2067) 


East Coast Frurr Company v. Warp Fruir anp Propuce Company. 
PACA Doe. No. 5100 Decided April 4, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed to pay the purchase price for 25 crates 
of tomatoes purchased from complainant, and where respondent failed to 
file an answer to the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and 
respondent’s failure to pay the full amount of the agreed purchase price was 
a violation of the act, for which reparation should be awarded complainant.* 


East Coast Fruit Company, of Jacksonville, Florida, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S .C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the purchase price for 25 crates of tomatoes purchased from 
complainant on April 2, 1948. A copy of the report of investigation 
was served upon the complainant on January 31, 1949. Copies of 
the report of investigation and the formal complaint were served upon 
the respondent on the same day. 

At the time of service of the complainant, respondent was notified 
in writing that an answer to the complaint should be filed within 
twenty days thereafter and that, in accordance with § 47.8 (c) of the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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rules of practice, failure to file an answer would constitute an admis- 
sion of the allegations of the complaint. The respondent has failed 
to file an answer to the complaint and this proceeding is being disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, East Coast Fruit Company, is a partnership com- 
posed of Louis Portnoy, Morris Bossen, Isadore Hecht, Robert J. and 
William Gordon, whose address is Jacksonville Produce Market, 
Jacksonville, Florida. 

2. Respondent is an individual, Frank H. Ward, doing business as 
Ward Fruit and Produce Company, whose address is 415 North Man- 
gum Street, Durham, North Carolina. At the time of the transaction 
complained of herein, respondent was licensed under the act. 

3. On April 2, 1948, in the course of interstate commerce, complain- 
ant sold to respondent 25 crates of tomatoes in cartons at $5.12 per 
crate, or for a total price of $128, f. o. b. Jacksonville, Florida. 

4, At the time of sale, respondent gave his check for $128 in pay- 
ment for this purchase, but the check was returned unpaid because 
of insufficient funds. 

5. The respondent accepted delivery of the tomatoes, without com- 
plaint, but has failed to pay the agreed purchase price of $128. 

6. The informal complaint was filed on May 14, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on January 14, 1949. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided for in the rules of practice (7 CFR, 1945 Supp. 47.8 (c) ). 

The facts thus admitted are that the respondent purchased from 
complainant 25 crates of tomatoes at a total price of $128; that the 
complainant delivered the commodity in accordance with the terms of 
the contract; that respondent accepted the shipment but has failed 
to pay any part of the agreed purchase price. The failure of the 
respondent to pay the purchase price was a violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $128, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $128, with interest thereon at the 
rate of 5 percent per annum from May 1, 1948, until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(A. D. 2068) 
PACA Doc. No. 4885.* Decided April 6, 1949. 


Dismissal—Agreement between Parties 


The complaint is dismissed upon agreement between the parties and notice to the 
Department. 


Messrs. Kolander & Saltzburg, of Philadelphia, Pennsylvania, for complainant. 
Messrs. Scott, Langhorne & McGavick, of Tacoma, Washington, for re- 
spondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
On May 20, 1947, a formal complaint was filed in which it is alleged 
that the complainant contracted with respondent to purchase 5000 
cases of frozen fancy pitted cherries, 5000 cases frozen fancy sliced 
strawberries, 5000 cases frozen fancy Cuthbert raspberries, and 2500 
cases cultivated Evergreen blackberries; that 2814 cases of raspber- 
ries and 1186 cases of cherries delivered were not of the standard and 
quality called for in the contract of sale; and that complainant sus- 
tained losses as a result of respondent’s failure to deliver in accord- 
ance with the contract. A request for an award of reparation for 
losses sustained was made by the complainant. 

An oral hearing was requested, and was scheduled at * * *,on 
Monday, February 7, 1949. On Saturday, February 5, 1949, a com- 
munication was received from the attorneys for the complainant, 
requesting that the hearing be canceled, and stating that a written 
petition for dismissal of the complaint would subsequently be filed. 
Attorneys for the complainant further stated that they had conferred 
with the attorneys for respondent and that the cancellation of the 
hearing and dismissal of the complaint was not objected to by the 
respondent. 

On February 17, 1949, a motion to dismiss the complaint was re- 
ceived from the complainant. On March 16, 1949, a letter was re- 
ceived from the attorney for the respondent in which it was stated that 
there was no objection to an order dismissing the complaint. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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In view of the foregoing, the complaint is hereby dismissed. Cop- 
ies of this order shall be served upon the parties. 


(A. D. 2069) 
PACA Doc. No. 4833.* Decided April 8,.1949. 


Dismissal—Failure to Establish Breach of Contract 


Where complainant-purchaser alleged that respondent-seller, in making delivery 
of straight pack frozen red raspberries, breached an express warranty as 
defined in section 12, and breached the implied warranties as contained in 
sections 14, 15, and 16 of the Uniform Sales Act, but where the evidence 
shows that the sale was a sale by sample only and the evidence further 
shows that the bulk of the goods corresponded with the sample, held, that no 
breach of the contract or violation of the act has been established, and the 
complaint should be dismissed.** 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. Mr. A. £. 
Brown, of St. Joseph, Michigan, for respondent. Mr. Gilbert A. Horn, Pre- 


siding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding broughtby * * * of * * * 


against * * * of * * *, pursuant to the terms and provisions 
of the Perishable Agricultural Commodities Act of 1930 (7 U.S. C., 
1946 ed., 499a et seg.), and the regulations and rules of practice issued 
thereunder. 

Formal complaint was filed on May 16, 1947, alleging that on Sep- 
tember 6, 1946, respondent sold complainant 109 barrels of straight 
frozen red raspberries, “excellent pack,” which were to be identical 
with a sample barrel previously shipped to complainant; that re- 
spondent shipped raspberries of a kind, quality and grade inferior 
to that called for in the said contract, and which were not identical to 
the sample in quality and condition; and that, as the result of respond- 
ent’s breach of contract, complainant was damaged in the amount of 
$10,162.88. 

Respondent filed an answer on November 14, 1947, admitting the 
sale of 109 barrels of straight frozen red raspberries to complainant, 
but denying that the berries were warranted by it to be “excellent 
pack,” or to be identical with the sample barrel previously shipped 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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to complainant. Respondent contends that the only warranty in- 
volved in the sale was that usually implied in law, that the goods be 
reasonably responsive to the sample.. Respondent denies that the 
contract was breached, or that it owes complainant any sum of money 
whatsoever. 

An oral hearing was held at * * *, on April 19, 1948. Both 
parties were represented by counsel. On behalf of complainant, there 
was presented the oral testimony of * * *, President of com- 
plainant,and * * *, a professional chemist specializing in chem- 
ical analysis of fruit. On behalf of respondent, there was presented 
the oral testimony of * * *, Superintendent of * * *, 
* * *, President of said corporation,and * * *, chemist for 
respondent. 

- FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office ad- 
i 

2. Respondent, * * *, isacorporation whose post office address 
is * * *, Atthe time of the transaction here involved respondent 
was licensed under the act. 

3. On August 21, 1946, respondent’s broker, Tenser and Phipps 
of Pittsburgh, Pennsylvania, sent a telegram to complainant offering 
for sale 110 barrels of straight red raspberries at 35 cents per pound 
f. o. b. Benton Harbor, Michigan. 

4. On August 22, 1946, upon receipt of the broker’s telegram of 
the previous day, complainant made a counteroffer by telegram to 
purchase 110 barrels of red raspberries, straight pack, at 35 cents 
per pound f. o. b. Benton Harbor, Michigan, subject to approval after 
receipt of a sample barrel to be shipped immediately. Respondent’s 
broker accepted this offer. 

5. A sample barrel of straight pack red raspberries was shipped 
from Benton Harbor, Michigan, by respondent on August 23, 1946, 
and arrived at complainant’s plant in New York City four or five 
days later. Complainant found the sample berries to be of good 
color, taste, and aroma, and notified respondent to make shipment of 
the bulk of the produce. No chemical analysis was made of the 
sample barrel, nor was it Federally inspected. 

6. Early in September 1946, in the course of interstate commerce 
and in accordance with the agreement of the parties, 109 barrels of 
frozen straight red raspberries corresponding with the sample barrel 
in quality were shipped by respondent, at complainant’s direction, to 
Borden’s Cold Storage Company, Bronx, New York, where they were 
placed in storage and identified as lot No. 2169 from car WFEX 
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62642, which arrived on September 16, 1946. Complainant paid the 
sight draft thereon in the total amount of $13,249.20. 
7. The complaint was filed within nine months after the alleged 
cause of action accrued. 
CONCLUSIONS 


On August 21, 1946, respondent’s broker, Tenser and Phipps 
of Pittsburgh, Pennsylvania, sent complainant a telegram offer- 
ing for sale 110 barrels “STRAIGHT RED RASPBERRIES 35 
CENTS ... EXCELLENT PACK RESPONSIBLE SHIPPER 
FOB BENTON HARBOR MICHIGAN.” The following day com- 
plainant discussed the offer with the broker by telephone and made a 
counteroffer for the same quantity of frozen raspberries at the same 
price, but subject to prior approval of a sample barrel of the com- 
modity. The counteroffer was accepted by the broker, acting as agent 
for respondent. Complainant sent the broker a confirming letter on 
August 22, 1946, which states: 

“* * * confirm having purchased of MICHIGAN FRUIT CANNERS CO. 
110 barrels RED RASPBERRIES, straight pack at $0.35 per lb. f. o. b. Benton Har- 
bor, subject to approval after receipt of the one barrel which you will have 
shipped to us immediately * * *” 

Complainant’s check for $140 covering the purchase of the sample bar- 
rel was enclosed. 

On the same date, August 22, 1946, the broker wrote complainant 
to the effect that, supplementing the telephone conversation, respond- 
ent was being asked to ship the sample barrel and the lot would be 
held for complainant’s approval. The broker further stated that 
“we know their [respondent’s] Berries are very fine pack.” 

The sample barrel was delivered at complainant’s plant on or about 
August 27, 1946. Complainant defrosted it and found it to contain 
berries of bright red color, with “nice” aroma and taste. The fruit 
was processed into raspberry syrup, complainant’s regular product, 
and produced a finished product of very good quality. No chemical 
analysis was made of the sample barrel, nor was it Federally 
inspected. 

On or about September 6, 1946, complainant notified respondent 
of its approval of the sample barrel and requested shipment of the 
remaining 109 barrels. At complainant’s direction, the shipment was 
delivered to the Borden Cold Storage warehouse in New York City. 
Complainant paid the sight draft for the entire lot in the amount of 
$13,249.20, 

Complainant contends that respondent breached an express war- 
ranty, a8 defined in section 12 of the Uniform Sales Act, that the ber- 
ries were straight frozen red raspberries, and that they were of “excel- 
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lent pack.” Complainant further contends that this was a sale by 
description as well as by sample, and that respondent breached the 
implied warranties contained in sections 14 and 16 of the Uniform 
Sales Act in that the berries failed to correspond either with the 
description or the sample. Complainant also alleges that the goods 
failed to meet the implied warranty of merchantability contained in 
section 15 of the Uniform Sales Act. Respondent maintains that this 
was a sale by sample and its only obligation was to furnish goods 
reasonably responsive to the sample. 

The evidence shows that complainant did not accept the broker’s 
written offer of sale. Instead, complainant made a counteroffer dur- 
ing the course of the subsequent telephone conversation, which coun- 
teroffer was accepted by the broker. The terms of the oral contract 
thus entered into are evidenced by the broker’s letter of August 22, 
1946, to complainant, and complainant’s confirmatory telegram to the 
broker of the same date. From each of these it is clear that the cul- 
mination of a contract was dependent entirely upon complainant’s 
approval of thesample. The broker’s letter did refer to the berries as 
of “very fine pack,” but this seems to fall within the category of “deal- 
er’s talk.” In any event, we conclude that complainant did not rely 
upon this statement; and therefore there was no express warranty as 
defined in section 12 of the Uniform Sales Act, as contended by 
complainant. 

Section 14 of the Uniform Sales Act provides that where a sale is 
made by description and by sample, the goods delivered must corre- 
spond both with the description and with the sample. It is established 
that in a sale by sample the only implied warranties are those enumer- 
ated in section 16 of the Uniform Sales Act. Neihoff-Schultze Gro- 
cer Co. v. Gross, 199 N. Y.S. 196, 205, App. Div. 67. Asa general rule, 
to constitute a sale by sample it must appear that the parties contracted 
solely with reference to the sample; that they mutually understood they 
were dealing with the sample; and that they agreed or understood that 
the bulk of the commodity should correspond with it. 46 Am. Jur. 
§ 369. Where descriptive terms are inserted in a contract of sale in 
cidentally and for the purpose of identification, their use will not be 
operative to bring into existence the warranty arising from a sale by 
description. Grass v. Steinberg (1947) 331 IIL. App, 378, 73 N. EF. (2d) 
331. 

The evidence of the ora] contract herein contains no descriptive 
terms, such as the grade or variety of the berries, for example, As 
stated earlier, the existence of an agreement depended entirely upon 
complainant’s examination of the sample barrel, and the parties so 
understood the negotiations. We think that the sale in this case was 
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a sale by sample only. Compare Glanzer v. J. K. Armsby, 170 N. Y. 
Supp. 1055. 


Section 16 of the Uniform Sales Act provides: 


“Tn case of a contract to sell or a sale by sample: 

“(a) There is an implied warranty that the bulk shall correspond with the 
sample in quality. * * *” 

We shall consider first complainant’s contention that the bulk of the 
berries delivered were adulterated by the addition of 50 percent water 
to the fruit. The basis for this contention is that an analysis of the 
fruit showed it to contain about 50 percent less in soluble solids and in- 
soluble solids than the averages for raspberries as established in J. W. 
’ Sale’s report entitled “Interpretation of Chemical Analyses of Pre- 
serves and Jams,” contained in the Journal of the Association of Of- 
ficial Agricultural Chemists, August, 1938, whose figures are accepted 
by the industry and Government as the standard for chemical content 
of raspberries. Freudenheim, complainant’s chemist, testified that the 
raspberries delivered by respondent fell well below the minimums set 
forth in Sale’s report, and since the minimums shown in the report are 
the lowest figures ever reported for pure raspberries, it is his opinion 
that these raspberries were adulterated with water. This opinion ap- 
pears to have been based on an analysis of samples taken February 
7, 1947. 

On respondent’s side it was shown that these berries were processed 
in the usual manner and that no water or other foreign substances 
were added to them. There was a pick-up in moisture content of 2 
to 3 percent in the berries in the washing process, but this is normal 
in the packing of raspberries and can not be avoided. To prove this 
point, respondent’s witness, Lloyd Phillips, produced figures of the 
weight of all raspberries purchased for packing in 1946, and of the 
weight of all frozen berries sold during that year. These figures sub- 
stantiated the contention that there was a gain of only 2 to 3 percent in 
weight in the processing of the berries. In addition, respondent’s 
chemist testified that there was no ice on top of the berries which he 
examined in the cold storage warehouse at New York, and that the 
berries themselves were mounded up at the top of the barrels. He 
testified that had water been added to the berries it would rise 
to the top of the barrels and there would be a layer of ice at the top 
when frozen. Moreover, it should be noted that the samples taken by 
respondent’s chemist on February 19, 1947, were the only samples avail- 
able for analysis by both parties. Tests of these samples by Erickson 
and Freudenheim indicate that the raspberries were equal to or in 
excess of the minimum standards set in Sale’s reports for the soluble 
solid content of frozen raspberries. 
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It is concluded that complainant has failed to prove that the rasp- 
berries delivered were adulterated by the addition of water. 

Complainant contends also that the berries delivered failed to corre- 
spond with the sample with respect to color, taste, and aroma. Com- 
plainant’s witness, Baurenfreund, testified that, upon arrival, the 
sample barrel was allowed to defrost for three or four days; where- 
upon the fruit was found to be of a bright red color and to have a 
“nice” aroma and taste. Upon processing, the sample barrel provided 
a finished product of fine quality. No chemical analysis or Federal 
inspection was made of the sample. At the outset, it will be observed 
that the sample berries were not designated by respondent or shown by 
complainant to be of any particular grade or variety. It is a known 
fact, and it was brought out at the hearing, that different varieties of 
ripe red raspberries vary in color, some having a pinkish tint, and 
some being of a full red color or tending toward a deep purple. As 
appears from the United States Standards for frozen raspberries, 
however, all varieties of top grade ripe raspberries possess a bright 
color typical of well-ripened fruit. Berries varying markedly from 
the intensity and luster of this characteristic color are not within the 
top grade. We think that the delivery by respondent of any varieties 
of red raspberries possessing the characteristic color of well-ripened 
fruit would, therefore, have met contract requirements. Complainant 
does not argue otherwise. In effect, the complaint concerns the alleged 
“greyish” color of the berries. 

When the bulk of the shipment arrived at destination, the berries 
were not inspected by complainant, but were placed directly in storage, 
where they were kept at temperatures below freezing. No berries were 
removed from cold storage until January 27, 1947, more than four 
months thereafter, at which time 24 barrels were withdrawn. Com- 
plainant’s witness, Baurenfreund, testified that, upon inspection of 
these barrels, they were found to be dull greyish pink in color and 
practically without taste or aroma; and, upon processing, these berries 
resulted in a product of inferior quality, making it necessary to add 
good raspberries to the lot in order to produce a product of salable 
quality. Complainant’s chemist, Freudenheim, made a visual inspec- 
tion and chemical analyses of six samples and testified in part, that the 
berries were very weak in flavor and very weak in aroma. This witness 
stated that the color bordered more on a grey pink rather than a good 
full red color. Cross-examination of the witness, Baurenfreund, 
brought out the fact that all the 24 barrels had been opened upon re- 
moval from cold storage and that the samples inspected had been taken 
from but six of the barrels. The evidence also shows that the barrels 
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had been defrosted for a period of about 10 or 12 days before the 
samples were taken. 

Complainant caused a Federal inspection of the remaining 85 barrels 
of raspberries to be made on April 7, 1948, as evidenced by U. S. D. A. 
Inspection Certificate No. 84022. Four samples on that date were 
found to be of reasonably uniform typical color, and two samples were 
of a dull grey pink color. The berries were reasonably free from 
defects, but between 40 percent to 50 percent thereof were crushed. 
Three of the samples were graded “U. S. Grade B for Manufacturing 
or U. S. Choice for Manufacturing.” Three of the samples were 
graded “U.S. Grade D or Substandard account of Color and Character 
_of Fruit.” The lot as a whole was graded U. S. Grade D or sub- 

standard. We note here that the crushed condition of the berries 
was unimportant to complainant and is not a factor of the complaint. 
The inspection certificate states further that “samples were drawn 
from six barrels after thawing 12 days at request of applicant [com- 
plainant]”. The testimony shows that after the barrels were 
defrosted, the contents were stirred by a helper and samples were 
taken from each of the six barrels. Freudenheim testified with respect 
to this inspection that the berries had been mixed in the barrel with 
along paddle. He received duplicate samples taken from the barrels 
and stated his findings were contrary to those of the Federal inspector. 
He believed the berries had been adulterated by the addition of water. 
On cross-examination this witness testified that the barrels had been 
allowed to thaw for about 12 days before the samples were taken, and 
that the Federal inspector had not seen the berries until they had been 
thawed. The witness denied that thawing for 12 days would disinte- 
grate the color of the berries. 

Another Federal inspection was made at the request of complainant 
on April 16, 1947, as evidenced by Inspection Certificate No. 235544. 
This certificate shows that two samples were of fairly typical color 
and five samples varied from dull grey pink to dull light pink. These 
were not graded for manufacturing purposes. This certificate also 
states that the samples were drawn from barrels after thawing 12 days 
at the request of complainant and that this period of thawing was 
necessary by reason of the temperature of the warehouse. 

In defense of the claim respondent introduced testimony showing 
that some varieties of raspberries are darker when ripe than others. 
Respondent’s witness, Phillips, testified that when a red raspberry is 
fully ripe it is not a bright color; that they will run from a light red 


to a deep red and some will look purple; and that the different varieties 


were packed by respondent without segregation. The barrels shipped 
to complainant were selected at random from respondent’s 1946 pack 
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and, as indicated by the numbers on the barrels, the shipment in ques- 
tion consisted of berries packed at different times throughout the 
packing season. Phillips further testified that when frozen raspberries 
are allowed to thaw in a warm room they have a tendency to oxidize, 
which in turn will make the color deteriorate, and that the extent of 
oxidation depends on the length of time of contract with the air. 

On February 19, 1947, respondent took samples from eight of the 
barrels in cold storage. Some of the barrels were opened from the top 
and some from the bottom. These samples were chopped or chiseled 
from the barrels and were not completely thawed when placed in the 
jars. With respect to this inspection, Erickson, chemist for respond- 
ent, testified that, upon opening the barrels from the top he found the 
berries mounded up in the center of the barrels with berries showing 
through. This witness further testified that there was some variation 
in the color of the berries inspected; that some were of a light color 
which was characteristic of the King variety and some were of the deep 
purple which is characteristic of the Latham variety. Erickson fur- 
ther testified that it takes four or five days at ordinary room tempera- 
ture to thaw berries, and that thawing a barrel for 12 days would have 
the effect of deadening the color. 

The samples taken on February 19, 1947, were the only ones avail- 
able to both parties. Complainant made chemical analyses of these 
samples, but did not make a visual inspection thereof for the alleged 
reason that they were improperly taken. Complainant offered no 
evidence to contradict respondent’s findings with respect to its visual 
inspection of these samples. 

Respondent also introduced the testimony of M. C. Hutchison, 
president of the corporation, to the effect that he had sold the re- 
mainder of the 1946 pack to other dealers without complaint; that in 
1946 and early 1947 there existed in the industry a rather chaotic 
condition with respect to high-priced berries, and that the industry 
had a surplus of frozen foods on hand. 

The parties introduced conflicting evidence as to the results of dif- 
ferent chemical analyses made by them of the bulk of the shipment. 
However, we shall not burden the record with a discussion of this 
testimony for the reason that a chemical analysis was not made of the 
sample barrel and therefore there exists no standard with which the 
results of the chemical analyses may be compared. Further, the results 
of these analyses alone do not indicate the probable color, taste, or 
aroma of the berries upon delivery, as might have been the case with 

respect to the charge of adulteration by the addition of water. 

The burden of the complaint is that the berries delivered were of a 
greyish color. We are persuaded that at the time the samples were 
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taken and the inspections were made on January 27, 1947, by com- 
plainant, and on April 7 and April 16, 1947, by Department inspectors, 
the berries were of a greyish color. As is indicated in official U. 8. 
Standards for Frozen Red Raspberries and by the testimony, however, 
a grey cast to the berries may be caused by oxidation. Although con- 
troverted by expert testimony on behalf of complainant, respondent 
introduced expert testimony to the effect that the grey color reported 
by complainant herein was caused by the method of taking the samples 
and the resultant oxidation. Further, we think it significant that the 
testimony of respondent to the effect that its visual inspection of Febru- 
ary 19, 1947, showed the berries to possess colors characteristic of the 
King and Latham varieties was not controverted by complainant, 
although complainant was in possession of duplicate samples. 

Complainant’s witness, Baurenfreund, testified that frozen raspber- 
ries could be kept for a period of two years without change in color, 
taste, or aroma. These berries were first removed from storage some 
four months after arrival at the cold storage plant. Without deter- 
mining whether or not inspection was made by complainant within a 
reasonable time, we think that, upon the basis of the evidence adduced, 
complainant has failed to prove by a preponderance of the evidence 
that the bulk of the berries delivered did not conform with the sample 
in quality. We therefore conclude that no breach of the contract, or 
violation of section 2 of the act, by respondent has been established. 
It follows that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2070) 


JOsEPH NoTARIANNI & Company v. Miniter Frurr Company. PACA 
Doc. No. 4840. Decided April 13, 1949. 


Failure to Deliver in Accordance with Terms of Contract—Lack of Suitable 
Shipping Condition—Damages 


Where complainant alleges a contract to purchase two carloads of U. S. No. 1 
apples from respondent, the first of which had 50 percent Bitter Pit on 


arrival and the second carload was not delivered, and complainant seeks | 
to recover the loss sustained on resale of the first carload and the return | 
of the deposit made on the second, held, that the first carload was not in | 


suitable shipping condition and complainant is entitled to recover the differ- 
ence between the value of the apples as warranted and those actually re- 
ceived in the first shipment, but complainant is not entitled to the deposit 
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because it repudiated the contract by notifying respondent the second car 
would not be accepted.* 


Mr, Alex Marcus, of Scranton, Pennsylvania, for complainant. Mr. Burton B. 
Brace of Brace & McDonald, of Oakland, California, for respondent. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a e¢ seg.). Informal 
complaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on August 28, 1946, and the formal complaint was received 
September 15, 1947. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent on November 
10, 1947. A copy of the report was served upon complainant on 
November 7, 1947. 

Complainant alleges that on or about June 6, 1946, it purchased 
from respondent, through a broker, two carloads of U. S. No. 1, King 
of Color brand, Gravenstein apples, at $3.75 per box f. o. b. Healds- 
burg, California, “Shipment first week shipment” to Scranton, Penn- 
sylvania, and that complainant forwarded to respondent deposits of 
$200 per carload. It is alleged further that the first carload of apples 
shipped by respondent arrived showing abnormal deterioration from 
Bitter Pit; that complainant notified the broker and respondent of 
the deterioration; but that no reply was received and complainant 
sold the apples in Boston, Massachusetts, at a loss of $1,245.50. Ac- 
cording to complainant, respondent failed to ship the second carload 
and failed to return the deposit of $200. Reparation is requested 
in the amount of $1,445.50. 

The answer of respondent was received November 28, 1947. Re- 
spondent alleges that the contract called for shipment of the first 
carload during the first week of the shipping season and the second 
carload to be shipped 8 or 10 days thereafter ; that the first carload of 
apples met the contract requirements, but complainant notified re- 
spondent by telegram to divert the shipment elsewhere because of 
market decline and no complaint as to the condition of the apples was 
made; and that, on the basis of market quotations, complainant’s loss 
on resale should not have exceeded $478.80. As to the second carload, 
respondent alleges that at the request of complainant the apples were 
not shipped; that respondent resold them at a loss of $399; and that 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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its net loss, after applying the deposit of $200 on the second carload, 
was $199. Respondent contends that complainant should be awarded 
damages not in excess of the difference between complainant’s loss of 
$478.80 and respondent’s loss of $199, or $289.80. 

After the pleadings had been filed, a supplemental report was made 
by the Regulatory Division and served on the parties. From this re- 
port, it appears that respondent’s attorney transmitted to complainant 
a check for $289.90, which was accepted without prejudice to com- 
plainant’s right to the balance of the amount claimed in connection 
with the two shipments. 

The parties did not request an oral hearing and they submitted evi- 
. dence in the form of verified statements of fact as provided in the rules 
of practice (7 CFR, 1945 Supp. 47.20). 


FINDINGS OF FACT 


1. Complainant, Joseph Notarianni & Company, is a partnership 
composed of Herbert Braida, Mrs. Joseph Notarianni and Mrs. Bruno 
Notarianni, whose address is 14 Lackawanna Avenue, Scranton, 
Pennsylvania. 

2. Respondent, Miller Fruit Company, is a partnership composed 
of Harold K. Miller, a general partner, and Eleanor C. Miller, Harold 
K. Miller, Jr., Evelyn M. Nielson, and Frank D. Close, limited part- 
ners. At the time of the transaction involved herein, respondent was 
not licensed under the act, although it was subject to license. A license 
was issued to respondent on October 18, 1946. 

3. On June 6, 1946, respondent contracted to sell to complainant two 
carloads of Gravenstein apples, U. S. No. 1 King of Color brand, at 
the agreed price of $3.75 per box, f. o. b. California shipping point. 
Complainant agreed to forward to respondent deposits of $200 per car- 
load and pay sight drafts for the balance of the purchase prices. The 
contract was negotiated by S. P. Sabich, Inc., a broker located at New 
York, New York. 

4. On or about June 6, 1946, complainant forwarded to respondent 
deposits totaling $400. 

5. On or about July 24, 1946, respondent shipped car PFE 40284, 
under standard refrigeration from Forestville, California, to com- 
plainant at Scranton, Pennsylvania. This car contained 798 boxes 
of Gravenstein apples which had been certified by a State inspector 
on July 23, 1946, to be “hard green to greenish yellow in color. Meets 
requirements for California Fancy Grade.” 

6. Car PFE 40284 arrived at Scranton, Pennsylvania, on or about 
August 5, 1946. In a telegram dated August 5, 1946, complainant 
notified respondent as follows: 
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“NECESSARY CANCEL CAR OF APPLES TO BE SHIPPED MISTER 
SABICH INFORMED US THESE APPLES WERE TO BE SHIPPED IN JUNE. 
WE NOW HAVE PLENTY LOCAL APPLES OUR MARKET DEMORALIZED 
ON THIS FRUIT. DIVERT ELSEWHERE PFE 40284. NEED HELP BADLY, 
PLEASE ADVISE. THANKS. REGARDS.” 


Respondent replied the same day: 


“WILLING CANCEL SECOND CAR GRAVENSTEINS YOU ORDERED 
PROVIDED AGREEABLE YOU FORFEIT DEPOSIT. SORRY IMPOSSIBLE 
DIVERT ELSEWHERE PFE 40284. MUST INSIST YOU TAKE IMMEDIATE 
DELIVERY.” 

No answer to this telegram was received by respondent from 
complainant. 

7. Respondent’s invoice to complainant for the apples in car PFE 
40284 was in the amount of $2,992.50, less the deposit of $200, or a net of 
$2,792.50. A sight draft for the net amount was paid by complainant 
on August 6, 1946. 

8. On or about August 6, 1946, complainant diverted car PFE 40284 
to Boston, Massachusetts. A Federal inspection was made on August 
9, 1946, of approximately 100 boxes of the apples then in the store of 
G. Giovini & Company. The certificate states “Condition: Generally 
hard to firm, few firm ripe. Ranging 30 to 75%, average approxi- 
mately 50% Bitter Pit various stages. 1% decay.” 

9. Complainant had the apples resold at Boston on August 9, 1946, 
for gross proceeds of $2,682.45. The market value of Gravenstein 
apples at that time was at least $4 per box. 

10. On August 12 complainant notified respondent by telegram of 
the Federal certificate and of the resale, and that it was holding com- 
plainant for a loss on resale of $1,245.50. 

11. Respondent shipped a second carload of apples to complainant 
on August 5, 1946. After the receipt of complainant’s telegram of 
August 5, 1946, respondent diverted this carload to Texas where it was 
sold. There is no evidence as to the grade of these apples. 

12. Respondent did not return to complainant the deposit of $200 on 
the second carload. On or about December 25, 1947, respondent paid 
complainant $289.90, without prejudice to complainant’s right to 
claim further damages in connection with the two shipments here 
involved. 

13. Informal complaint was filed by complainant on August 28, 
1946, which was within nine months after the cause of action accrued, 


CONCLUSIONS 


Complainant’s opening statement of facts consists of the affidavit 
of Herbert Braida. He states that car PFE 40284 arrived in Scranton 
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on August 5, 1946, and the apples were inspected on that day by Sol 
Cognetti, one of complainant’s employees. Continuing, he states that 
the broker was notified the apples contained 50 percent Bitter Pit and 
there was no market in Scranton for such apples; that the broker 
referred the matter to respondent, who refused to accept any respon- 
sibility for the condition of the apples; and’ that complainant there- 
after resold the apples at Boston to minimize the loss. 

In the answering statement of facts, Harold K. Miller denies that 
anyone connected with respondent received the alleged notice from 
the broker on August 5, 1946. He contends that a substantial portion 
of the loss to complainant in the sale of the apples at Boston was due to 
. a market decline. 

It appears to be complainant’s position that it tried to reject the 
shipment, acting through the broker ; that respondent refused to have 
anything further to do with the shipment ; and that complainant resold 
the shipment to minimize the damages. If this is complainant’s posi- 
tion, then it has failed to sustain it by a preponderance of the evidence. 
The broker died shortly after the transaction and we do not have the 
benefit of his testimony as to the alleged notice. The telegram of 
August 5, 1946, sent by complainant to respondent indicates that com- 
plainant had not previously communicated with respondent either 
directly or through the broker. There is no reference in this telegram 
to any discussion with the broker and it mentions only the decline in 
prices as a reason for desiring a diversion and sale elsewhere. Re- 
sopndent refused to accede to this request. On August 6, 1949, com- 
plainant paid the sight draft for the purchase price. This was an 
acceptance of the shipment. 

The real basis of complainant’s claim as to the apples in car PFE 
40284 is that they were not in suitable shipping condition at the time 
of shipment from California. An implied warranty that produce 
is suitable for shipment arises where the buyer purchases produce, as 
in the instant case, by description and in reliance on the judgment of 
the seller. Ernest EF. Fadler Co. v. Hesser, 166 F. 2d 904 (C. C. A., 
10th 1948). The apples were not inspected at Scranton by the Federal 
or a private inspection service. The apples were inspected at Boston 
on August 9, 1946, and prior to being unloaded, by the National Per- 
ishable Inspection Service, Inc. The report of this service notes an 
average of 38 percent Bitter Pit in moderate to advanced stages. The 
Federal inspection made the same day, after unloading, found the 
apples in 100 boxes to have an average of approximately 50 percent 
Bitter Pit. 

Official notice is taken of studies made by the Department which 
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disclose that Bitter Pit is a disease of field origin. See Market 
Diseases of Fruit and Vegetables, U.S. D. A. Miscellaneous Publica- 
tion No. 168. In U.S. D. A. Circular No. 659, Handling Apples from 
Tree to Table, the following statement is found on page 20: 

“Bitter pit, Baldwin spot, or stippin, as it is variously called, is a physiological 
disease that is found all over the world where apples are grown. It occurs in 
brownish spongy or corky spots or pits in the flesh just under the skin and 
usually is most prevalent at the blossom end. Occasionally the pits are deep- 
seated and are not evident without cutting the apple. The affected part often 
has a somewhat bitter taste, which accounts for the name ‘bitter pit * * * 
Bitter pit may begin to appear before the apples are picked and seems to develop 
to the greatest extent, if they are picked before they reach proper maturity, 
but as the disease is seldom fully manifested by the time of harvest it is impos- 
sible at that time to sort out all of the apples which will show the pitting. 
Ordinarily, however, the diseased apples can be detected within a month or six 
weeks after they are picked, and if susceptible crops are held until then before 
sorting and packing the pitted fruit can be eliminated.” 

The facts warrant the conclusion that the apples were abnormally 
affected by Bitter Pit at the time of shipment, although such condition 
was not discernible until after the transit movement. In such case the 
loss resulting to complainant from the breach of the implied warranty 
that the apples were suitable for shipment must fall upon respondent. 
A.J. Conroy, Inc., v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (N. D. 
Calif. 1941). 

For a breach of warranty as to quality, the usual measure of dam- 
ages is the difference between the value of the produce actually deliv- 
ered and the value it would have had if it had been as warranted. The 
apples from car PFE 40284 were sold at Boston for approximately 
$3.40 per box. The Federal Market News reports disclose that the 
market value of California Gravenstein apples at Boston on August 9 
ranged from $4 to $4.50 per box. From this it follows that complain- 
ant would have received at least $4 per box for the apples if they had 
not been abnormally affected by Bitter Pit. It is concluded that the 
damage sustained by complainant was the difference between $3.40 
and $4, or 60 cents per box, and $478.80 for the 798 boxes contained in 
the carload. 

Complainant also requests reparation for $200, the amount deposited 
with respondent for the second carload of apples which was not re- 
ceived. Complainant points out that the time for shipment, as stated 
in the copy of the broker’s standard memorandum of sale attached to 
the complaint, is “Shipment First Week Shipment,” meaning the first 
week of the Gravenstein season. The first carload was shipped July 
24, 1946. Complainant argues that the second car should have been 
shipped the same week and since it was not so shipped, respondent 
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breached the contract. Respondent submitted in evidence another 
copy of the memorandum of sale and it contains the complainant’s 
signature and the penciled notation, “Ship one car first week shipment 
another car after 8-10 days.” Respondent contends that the carloads 
were shipped in accordance with this memorandum. Complainant 
denies that the penciled words were on the memorandum of sale which 
it signed. 

The evidence is not convincing that the parties agreed to the time of 
shipment of the second carload of apples in the manner stated by com- 
plainant. It appears from complainant’s telegram of August 5, 1946, 
that complainant understood this carload had not yet been shipped. 
Furthermore, complainant stated in this telegram that it was “Neces- 
- sary Cancel Car of Apples;” and the primary reason given was the 
prevailing market conditions for apples. Respondent replied by tele- 
gram that it was willing to cancel the shipment if complainant would 
agree to forfeit the deposit of $200. Complainant did not answer this 
telegram. 

Respondent resold the apples for net proceeds of $399 less than 
the contract price to complainant. Respondent asks for reparation 
in the amount of the $399 loss less the $200 deposit on the shipment, 
or the sum of $199. There is no proof that the apples in the second 
car were of the grade specified in the contract between complainant 
and respondent. It is therefore unnecessary to consider the alleged 
loss on resale. We would be merely speculating as to what result 
would have been reached if proof had been submitted. 

Complainant’s claim for return of the $200 deposit on the second 
car is another matter. We are of the opinion that this deposit was 
for the purpose of guaranteeing performance by complainant of its 
obligations under the contract. Complainant repudiated the contract 
by notifying respondent the second car would not be accepted. It is 
generally recognized that a person defaulting on a contract may not 
recover money advanced, at least where the amount is not so greatly 
in excess of the probable harm caused as to be considered a penalty. 
Hansbrough v. Peck, 72 U. S. 497 (1866) ; Dluge v. Whiteson, 292 Pa. 
334, 141 Atl. 230 (1928); 5 Williston, Contracts (1937 ed.) § 1476. 
Complainant is therefore not entitled to a return of the deposit. 

The failure of respondent to deliver apples in the first shipment 
which met the contract requirements was a violation of section 2 of 
the act. Complainant should recover its loss on the first shipment, 
amounting to $478.80, less $289.90 paid by respondent, or the net 
amount of $188.90. No award of reparation should be made in con- 
nection with the second shipment. The facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $188.90, with interest thereon at 5 per- 
cent per annum from August 9, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2071) 
PACA Doc. No. 4626.* Decided April 20, 1949. 


Dismissal—Claims of Parties Offset-—Breach of Warranty—Repudiation of 
Contract—F. O. B. Acceptance Final—Unlawful Rejection—Recoupment 


Where complainant contracted to sell respondent 36 carloads of Buddy Brand 
grapefruit and oranges on an f. 0. b. acceptance final basis and respondent 
accepted the fruit in the first shipments of 8 carloads under protest because 
of inferior condition of the fruit and refused the next shipments of 4 car- 
loads and also repudiated the contract as to the remaining 24 carloads, it is 
held, in an action by complainant for damages for breach of contract, that 
respondent’s repudiation of the contract was justified on the ground that 
the fruit which complainant was obliged to accept under f. o. b. acceptance 
final basis was not top quality as required by the contract, that respondent 
had no right to reject the 4 carloads under acceptance final contract, but 
respondent is entitled to recoup on its loss sustained on the first 8 carloads 
and for deposits paid by it to complainant in connection with the carloads 
not shipped only to the extent that it offsets complainant’s damages on 
the 4 carloads rejected, and since the claims of the parties offset one another 
the complaint should be dismissed.** 


Dismissal of Counterclaim—Failure to File Counterclaim Within Limitation 
Period as Precluding Affirmative Relief—Recoupment 


Counterclaim dismissed since it was not filed, as provided by the act, within 
9 months after the cause of action accurred, but under the doctrine of recoup- 
ment the amount claimed by respondent allowed to the extent that it offsets 
the amount due complainant.** 

Mr. Henry O. Wackenbarth, of Los Angeles, California, for complainant. Mr. 
Eugene D. Jackson, of Nashville, Tennessee, for respondent. Mr. Raymond 
O. Denham, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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which was instituted by formal complaint filed December 26, 1945, 
Complainant alleges that on or about June 2, 1945, it contracted to 
sell to respondent 36 carloads of oranges and grapefruit; that 8 car- 
loads were delivered by complainant and paid for by respondent; 
that 4 more carloads were shipped but refused by respondent; and 
that respondent repudiated the contract as to the balance of 24 car- 
loads. Reparation is requested for $18,495.04, the loss allegedly sus- 
tained by reason of respondent’s breaches of the contract. A copy 
of the complaint was served upon respondent on September 23, 1946, 
together with a copy of the report of investigation made by the De- 
partment. A copy of the report of investigation was also served upon 
complainant on September 24, 1946. 

Respondent filed an answer to the formal complaint on October 7, 
1946. Therein, respondent admits that there was a contract which 
contained all of the provisions set forth by complainant, but alleges 
that the contract contained an additional provision that the fruit was 
to be packed in new standard boxes, and further alleges that this 
contract was subsequently modified to provide for the shipment of 
only fresh, firm fruit which would arrive in good condition, each car 
to be Federally inspected with the certificate to be forwarded to 
respondent by air mail. Respondent contends that complainant 
violated the terms of the original contract by not shipping the quality 
of fruit specified in the contract; by failing to ship the number of 
cars of oranges and cars of grapefruit per week as specified in the 
contract; by failure to pack and ship all such fruit in new standard 
boxes; by shipping oranges and grapefruit together in two cars; by 
consigning some of the cars of fruitto * * * at * * *, and 
later diverting said cars of fruit to respondent at * * *; by 
shipping some fruit grown in counties other than * * * and 
* * *; and by shipping more of the smaller sizes of oranges and 
grapefruit in certain cars than specified in the contract. It is also 
contended that complainant violated the modified contract by failing 
to furnish Federal inspection certificates and by failing to ship top 
quality or “Fancy” fruit; and that, as a result of the continued viola- 
tions of the contract by complainant, respondent repudiated the con- 
tract and refused to accept any further shipments of fruit from 
complainant. 

Respondent filed, as a part of its answer, a claim for $5,476.37, the 
damage alleged to have been sustained on the first eight carloads 
as a result of breach of warranty as to quality, plus a claim for $8,400 
representing deposits made by respondent on cars not delivered, or a 
total of $13,876.37. Respondent requested an oral hearing. 

An oral hearing was held in * * * on October 7, 1947. The 
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parties were represented by counsel. Introduced and admitted in 
evidence were the depositions of * * *, all of * * *. By 
agreement of the parties, the deposition of * * * of * * * 
was taken after the hearing and admitted in evidence. 


? 


FINDINGS OF FACT 


1. Complainant, * * *, isapartnershipcomposedof * * * 


and * * *, whose business addressis * * *, 

2. Respondent, * * *, isa * * * corporation, whose ad- 
djumtse © * %. 

3. At the time of the transaction involved herein, complainant and 
respondent were licensed under the act. 

4. During the time of the transaction involved herein, complainant 
was acting as the agent, broker, or consignee of two undisclosed prin- 
tom, © * Yoh * * 4 oe Of 4 oe Oe ee 
spectively. 

5. On July 2, 1945, complainant contracted to sell to respondent 30 
carloads of “Buddy” brand Valencia oranges and 6 carloads of 
“Buddy” brand grapefruit from * * * and * * *, naked 
pack, at delivered ceiling prices, “shipping point acceptance final,” re- 
spondent to airmail deposits of $300 per carload. The oranges were 
to be run of sizes, with a maximum of 250 boxes of sizes 344 and 392 
per carload and were to be shipped at the rate of two carloads weekly, 
beginning the week of July 2, 1945. Each carload of grapefruit was 
to contain 50 boxes of 150 size and 125 boxes of 126 size, with the bal- 
ance of larger size, and the rate of shipment was one carload a week, 
beginning the week of July 2, 1945. The contract was negotiated 
w * © & @t ® *® &, 

6. On July 3, 1945, respondent sent by airmail to complainant a 
check for $10,800 as a deposit on the purchase price of the 36 carloads 
of fruit, and at the same time airmailed its check in the sum of $2,016 
to * * *, for procuring such fruit for respondent (10¢ per box 
for 36 standard cars of 560 boxes each). On the same date, at the 
request of complainant, respondent agreed to airmail checks in pay- 
ment of each car upon receipt of the car number and manifest of each 
car shipped. 

7. “Buddy” brand was advertised and known to the trade, includ- 
ing responderit, as complainant’s highest grade, and purported to be 
top quality or “Fancy” fruit, with good carrying qualities, and grad- 
ing approximately 85 percent U.S. No. 1. 

8. During the first week of the contract, July 2-8, 1945, complainant 
shipped one carload of oranges and one carload containing both 
oranges and grapefruit ; during the second week, July 9-15, 1945, one 
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carload of oranges, one carload of oranges and grapefruit, and one 
carload of grapefruit; during the third week, July 16-22, 1945, one 
carload of grapefruit; during the fourth week, July 23-29, 1945, two 
carloads of oranges; and during the fifth week, July 30 to August 7, 
1945, four carloads of oranges. All of these carloads were shipped 
under standard refrigeration. Throughout the period July 2-August 
7, 1945, the applicable ceiling price delivered at * * * was $5.73 
for oranges and $4.79 for grapefruit. As to each shipment, com- 
plainant forwarded an invoice setting forth the delivered price, less 
freight, protective charges and a credit of $300, leaving the net sum 
payable by respondent. The invoices contained the words “F. O. B. 
- Shipping Point Acceptance Final.” Respondent accepted and paid 
the invoice price for each of the eight carloads of fruit shipped during 
the first four weeks but rejected and did not pay for the four carloads 
shipped the fifth week. 

9. Car WFEX 62710 was loaded with 480 boxes of oranges by 
* * * on July 6, 1945, and consigned to complainant at * * *. 
On July 10, 1945, the car was ordered diverted by complainant to 
respondent ond arrived in * * * on July 16, 1945. An inspection 
of the oranges in this car made by the Perishable Freight Inspector 
ofthe * * * beginning at 1:30 p. m. on July 16, 1945, disclosed 
167 boxes of oranges with tops and sides broken and the contents 
thereof bruised and on the floor. Federal inspection of the car on 
July 19, 1945, at * * * disclosed that the temperature of the fruit 
at the doorways was 45° F. at the bottom and 47° F. at the top; that 
the condition of the pack was “mostly fairly tight to slightly slack 
some slack up to one inch” and that the condition of the fruit was 
“Stock not showing decay, mostly fairly firm some slightly soft. 
Range 3 to 25% average approximately 10% Blue Mold Rot in ad- 
vanced stages.” Respondent repacked each box of fruit in the car at 
a cost of $56 for labor and lost 51 boxes of oranges in the recondition- 
ing process, which, at the invoice price of $5.73 per box, amounted 
to $292.23, or a total loss of $348.23. Complainant agreed to “protect” 
respondent for its loss on this car but has not done so. Complainant 
filed a claim against the carrier on its own behalf for damages to 
this shipment. 

10. Car MDT 45789 was loaded with 165 boxes of oranges and 396 
boxes of grapefruit by * * *, and was shipped on July 7, 1945, 
consigned to complainant at * * *. On July 10, 1945, the car 
was ordered diverted by complainant to respondent and arrived 
in * * *, on July 18, 1945. An inspection of the oranges and 
grapefruit in this car made by the Perishable Freight Inspector of 
the * * * at 9:30 a. m. on July 18, 1945, disclosed load shifted 
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with 190 boxes of grapefruit and 41 boxes of oranges with tops and 
sides broken and the contents thereof bruised and on the floor. 
Federal inspection of this car on July 19, 1945,at * * * disclosed 
that the temperature at the doorways was 42° F. at the bottom and 
46° F. at the top; that the condition of the pack was “mostly fairly 
tight to slightly slack, some slack 1 to 2 inches” and that the condition 
of the fruit was “Stock not showing decay: Grapefruit lot generally 
fairly firm to slightly soft, mostly fairly firm. Range 9 to 40% 
average approximately 25% decay. Range 2 to 15% average approxi- 
mately 6% damage including 2% serious damage from the skin break- 
down. Stock not showing decay: Orange lot generally fairly firm. 
Range 3 to 6% average approximately 4% decay. Each lot decay is 
Blue Mold Rot in advanced stages.” Respondent repacked each box 
of fruit in the car at a cost of $61.50 for labor, and lost 132 boxes of 
grapefruit at invoice price of $4.79 per box, or $632.78, and 23 boxes 
of oranges at invoice price of $5.73 per box, or $131.79, making the 
total loss amount to $825.57. Complainant agreed to “protect” 
respondent on its loss on this car but has not done so. Complainant 
filed a claim against the carrier on its own behalf for damage to this 
shipment. 

11. Car FGEX 50720 was loaded with 561 boxes and 168 sacks of 
oranges by * * *, on July 10, 1945. This shipment was diverted 
by respondent to a consignee in * * *, who sold the fruit for 
respondent’s account. No proof of loss was offered by respondent on 
this car. 

12. Car PFE 64175 was loaded with 693 boxes of grapefruit 
by * * *, on July 11, 1945, and consigned to complainant 
at * * *, On July 12, 1945, the car was ordered diverted by 
complainant to respondent and arrivedin * * *, on July 21, 1945. 
This car contained 163 boxes of grapefruit of size 126’s or 38 boxes of 
126’s in excess of the maximum provided for in the contract. No 
Federal or private terminal inspection was had on this shipment. 
Respondent repacked approximately half of the boxes of fruit from 
this car at a cost of $40 for labor, and lost 50 boxes of grapefruit in 
the reconditioning process, which, at the invoice price of $4.79 per 
box amounted to $239.50, or a total loss of $279.50. 

13. Car SFRD 22281 was loaded with 321 boxes of oranges and 248 
boxes of grapefruit by * * * gn July 14, 1945, and was consigned 
to “* * *, Advise * * * at * * *, It was inspected at 1 
p.m. on July 25, 1945, the date of arrival at * * *, by the Perishable 
Freight Inspector of the * * *, which inspection disclosed that ap- 
proximately 16 percent of the oranges and approximately 11 percent of 
the grapefruit showed Blue Mold Rot, mostly in advanced stages. Re- 
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spondent repacked the entire car at a loss of $572.94 itemized as fol- 
lows: Labor for repacking $70.13; 61 boxes of oranges lost at invoice 
price of $5.73 per box, or $349.53; and 32 boxes of grapefruit lost at 
invoice price of $4.79 per box, or $153.28. Complainant voluntarily 
refunded to respondent 25 cents per box for the car lot after learning 
of the condition of the fruit on arrival in * * *, said allowance 
amounting to $140.25. Complainant specified in connection with such 
refund that it in no way altered the conditions of the contract. Re- 
spondent’s total loss on the car was $432.69. 

14. Car DMLX 1490 was loaded with 561 boxes of grapefruit by 
* * *, on July 19, 1945, and consigned to respondent at * * *. 
* No evidence of loss was offered by respondent in connection with this 
shipment. 

15. On July 18 and 21, 1945, respondent complained to complainant 
of the quality of fruit shipped and the condition of the fruit upon 
arrival. On or about July 24, 1945, counsel for respondent called 
* * * by telephone and informed him that respondent could not 
continue to handle the quality and grade of fruit being received. 
Counsel was assured that fruit shipped would be in accordance with 
the contract requirements. It was agreed that 25 carloads of oranges 
would complete the contract. 

16. Car PFE 50266 was loaded with 561 boxes of oranges by * * * 
on July 24, 1945, and consigned to “* * * advise * * *,”* * *, 
where it arrived on August 4, 1945. Federal inspection of this car at 
7 a.m. on August 8, 1945, at * * * disclosed the condition of the 
pack to be “fairly tight to slightly slack” and the condition of the fruit 
to be “Stock not showing decay mostly fairly firm, some firm. Range 
4 to 20% average approximately 12% Blue Mold Rot in advanced 
stages. Average 4% serious damage from skin breakdown. Range 
12 to 60% average 30% shows light growth of mold around stem.” The 
temperature at doorways was 51° F. at the top and 45° F. at the bottom. 
An undetermined number of boxes of fruit in this car were repacked 
and reconditioned at a labor cost of $25, but the number of boxes of 
fruit lost by reconditioning is not shown. 

17. Car FGEX 18062 was packed July 25-26 and shipped by * * *, 
on July 27, 1945, consigned to respondent at * * *, where it 
arrived on August 6, 1945. This car contained 544 boxes of “Buddy” 
brand Valencia oranges, 82 boxes of which were wire strapped at the 
ends and contained paper wrapped oranges of top quality. Federal 
inspection made at 9 a. m., August 8, 1945, at * * *, disclosed 
the temperature of the product at the doorways to be 56° F. at the top 
and 47° F. at the bottom; that the condition of the wire strapped lot 
was “generally firm, less than 14 of 1% decay. Average 2% serious 
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damage from skin breakdown. Range 4 to 14% average 8% of fruit 
shows light growth of mold around stem” and that the condition of the 
remainder of the lot was “generally fairly firm to firm. Range 1 to 
16% average approximately 6% Blue Mold Rot in advanced stages. 
Range 4 to 20% average 8% skin breakdown including 5% serious 
damage.” Respondent repacked all the fruit contained in the boxes 
not wire strapped at a labor cost of $45.75, and lost 67 boxes of oranges 
in the reconditioning process, which, at the invoice price of $5.73 per 
box amounted to $383.91, or a total loss of $429.66. 

18. On August 6, 1945, after respondent had received cars PFE 
50266 and FGEX 18062, its counsel called complainant and advised 
that respondent’s inspection of the fruit in such cars showed consider- 
able decay and skin breakdown, and that if such fruit didn’t “inspect 
within tolerance” that respondent would not accept any more fruit 
from complainant. On August 8, 1945, after Federal inspection of 
the fruit in these cars, respondent repudiated the contract and gave 
notice thereof to complainant by telegram, which reads as follows: 

“RECEIVED YOUR WIRE 8TH AUGUST WILL NOT ACCEPT ANY MORE 
ORANGES FROM YOU. IF YOU SHIP BE AT YOUR OWN RISK. HAVE RE- 
CEIVED EIGHT CARS FROM YOU NONE OF WHICH STAND INSPECTION 
YOU FAILED TO CARRY OUT YOUR AGREEMENTS WITH US IN ANY 
WAY. YOU HAVE NOT RELEASED TO US CAR FGE 18062.” 

19. Car PFE 70897 was loaded with 561 boxes of oranges by 
* * *, on August 3, 1945, and consigned to respondent at * * *. 
This shipment was diverted in transit, however, by complainant to 
“* * *, Advise * * *.” Upon arrival, respondent rejected the 
shipment without inspection. Complainant resold the shipment to 
* * * at * * *. Federal inspection of this car at shipping 
point on August 3, 1945, disclosed “Oranges generally firm mostly 
well colored and fairly smooth, many fairly well colored and smooth. 
Defects of condition range from 3% to 8% average 6%, 2% insect 
damage, 2% damaged by creasing, remainder soft or mechanical dam- 
age. No decay.” Federal inspection of the car at * * *, on 
August 14, 1945, at 10 a. m., disclosed that the temperature of the car 
at the doorways was 51° F. at the top and 42° F. at the bottom, and 
that the condition of the fruit was “Generally firm. Ranging from 
less than 1% to 5%, average 3% Blue Mold Rot in various stages, 
mostly well advanced.” This car was billed to respondent at $2,- 
194.72 andsoldto * * * for $1,698.06, or at a loss to complainant 
of $496.66. 

20. Car PFE 74198 was loaded with 561 boxes of oranges by 
* * *,on August 3, 1945, and consigned to respondent at * * *. 
This shipment was diverted in transit, however, by complainant to 
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“*# * * Advise * * *? Upon arrival, respondent rejected the 
shipment without inspection. The oranges were resold to * * *, 
A Federal shipping point inspection of the oranges in this car dis- 
closed, “Oranges generally firm, mostly well colored and fairly 
smooth, many fairly well colored and smooth. Defects of condition 
range from 3% to 10% averaging 5%, consisting of 2% insect dam- 
age, 2% mechanical damage remainder damaged by creasing or splits. 
No decay.” Federal inspection of this car at * * *, on August 
14, 1945, at 11 a. m., disclosed that the temperature of the car at the 
doorways was 48° F. at the top and 45° F. at the bottom, and that the 
condition of the fruit was “generally firm. Ranging from less than 
1 to 5%, average 3% Blue Mold Rot in various stages, mostly well 
advanced.” This car was billed to respondent at $2,194.72 and sold 
to * * * for $1,697.26, or at a loss to complainant of $497.46. 

21. Car NRC 3215 was loaded with 561 boxes of orangesby * * * 
on August 7, 1945, and consigned to “* * * advise * * *,” 
* * *. After notification by respondent on August 8, 1945, of its 
repudiation of the contract, complainant diverted and sold this ship- 
ment to * * *. Federal inspection of this car at shipping point 
disclosed “Oranges generally firm mostly well colored and fairly 
smooth, many well colored and smooth. Defects of condition range 
from 3% to 15% average approximately 7% consisting 3% damage 
by creasing 3% insect damage remainder mechanical damage soft or 
splits. No decay.” Federal inspection of this car at * * * on 
August 17, 1945, at 1 p. m., disclosed that the temperature of the 
car at the doorways was 55° F. at the top and 44° F. at the bottom; 
quarter length of car, top 58° F.; bunker, top 57° F.; and that the 
condition of the fruit was “Stock not showing decay is firm. Half 
of samples range from 2 to 8%, remainder none, average 2% Blue 
Mold Rot, mostly advanced stages.” This car was billed to respond- 
ent at $2,194.72 and sold to * * * for $1,490.71, or at a loss to 
complainant of $704.01. 

22. Car FGEX 15465 was loaded with 544 boxes of oranges by 
* * * on August 7, 1945, and consigned to “* * * advise 
* * #9 * * *, After notification by respondent on August 8, 
1945, of its rescission of the contract complainant diverted such car 
to * * *, andsolditto * * *. Federal inspection at shipping 
point on August 7, 1945, disclosed “oranges generally firm, mostly 
fairly well colored and fairly smooth, many well colored and smooth. 
Defects of condition generally range from 5% to 10% average 7% 
consisting of 2% soft, 2% damaged by creasing, and some samples 
1% decay, in most samples none. Average less than one-half of 1% 
for carload; remainder mostly insect damage.” Federal inspection 
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of thiscarat * * *, on August 17, 1945, at 2:15 p. m., disclosed 
that the temperature of the car at the doorways was 50° F. at the top, 
43° F. at the bottom, and 48° F. at the top of the bunker, and that the 
condition of the fruit was “Stock not showing decay is firm. Most 
samples range from 5 to 10%, some none, average 5% Blue Mold 
Rot, mostly advanced stages.” This car was billed to respondent 
at $2,116.81 and sold to * * * for $1,364.36, or at a loss to com- 
plainant of $752.45. 

23. After respondent’s repudiation of the contract on August 8, 
1945, neither complainant, * * *, nor * * *, loaded for or 
shipped to respondent any carloads of oranges pursuant to the 
contract. 

24. A formal complaint was filed by complainant on December 26, 
1945, which was within nine months after the cause of action accrued. 
The formal complaint was corrected in certain minor respects and 
refiled on May 27, 1946. Complaint for damages on the eight carloads 
accepted and for return of deposits was first filed by respondent on 


October 7, 1946. 
CONCLUSIONS 


The parties agree that the contract of July 2, 1945, provided “ceil- 
ing delivered” prices and also contained the term “shipping point 
acceptance final.” Respondent contends that these terms are repug- 
nant because complainant would assume the risk of transit loss in a 
delivered sale whereas such risk would be borne by respondent in a sale 
“shipping point acceptance final,” and since respondent paid the 
delivered ceiling price the sale should be interpreted as being on a 
delivered basis. Complainant argues that the two terms are recon- 
cilable. We agree with the complainant. The term “shipping point 
acceptance final” is synonymous with “f. o. b. acceptance final.” 
L. Gillarde Company v. Ritter and Company and C. Camella, Inc., 
4 A. D. 594. We consider that the words used by the parties are 
properly to be construed as meaning that the shipments were f. o. b. 
as to the quality and condition of the fruit, delivered as to price 
(applicable delivered ceiling price to govern), and on acceptance final 
terms. This gives effect to all of the words used, without inconsist- 
ency. The fact that complainant requested, and respondent agreed 
to, payment of the fruit before its arrivalin * * * presented no 
major problem, only one of payment or reimbursement of the differ- 
ence, if any, between the amount paid and the ceiling price on the day 
of delivery. During the time covered by the contract, the ceiling price 
in * * * onCalifornia grapefruit and Valencia oranges remained 
fixed at $4.79 and $5.73, respectively. On the first eight shipments 
complainant invoiced respondent for the ceiling price delivered, less 
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the freight and protective services which respondent paid to the 
carrier direct. 

Respondent contends in its brief that even if the term “acceptance 
final” had any force or effect under the original agreement, this term 
was nullified by complainant’s guarantee, made after the first five 
carloads of fruit had been received by respondent, that the fruit 
shipped thereafter would arrive at * * * in sound condition. 
As to this alleged modification of the contract, it appears from the 
evidence that on July 24 or July 25, * * *, the attorney represent- 
ing respondent, called * * * and complained of the bad condition 
of the first five carloads of fruit. Respondent wanted some assurance 
- that the fruit still to be shipped would arrive in good condition. 
* * * said that he would have * * *, packing house manager 
Gg * 9° *—4i * * % * * 4 eee we * * 4, ele 
that he listened to the conversation between * * * and * * *; 
that * * * said a carload was then being packed with sound 
fruit and he guaranteed its arrival in perfect condition; and that 
* * * said they would wait for the next few cars to arrive and if 
they were not in good condition, respondent would take no more. 
According to * * *, however, he told * * * that fruit 
shipped in the future would have an inspection showing negligible, 
if any, decay. * * * denied that he made any guarantee as to 
the condition of the fruit on arrival. Between July 26 and July 28, 
1945, several telegrams were exchanged between respondent and com- 
plainant. These telegrams do not show that the parties agreed to a 
modification of the original contract other than that 25 carloads of 
oranges at the rate of shipment of two carloads a week would complete 
the contract. The indication is that respondent was demanding strict 
compliance with the contract. While complainant expressed a will- 
ingness therein to secure Federal inspections at shipping point, if such 
service was available when needed, it insisted that the original terms 
were still in effect. There is no evidence showing that * * * had 
any authority from complainant to change the terms of the contract 
of July 2, 1945. We conclude that the contract was not modified to 
provide a guarantee by complainant that the fruit shipped after the 
first five cars would arrive at * * * in sound condition. 

In a contract of purchase and sale of perishable agricultural com- 
modities the term “f. o. b. acceptance final,” as defined in the Depart- 
mental regulations (7 CFR, Cum. Supp., 46.24 (1) and (m)), means 
that the buyer surrenders the right to reject a commodity after ship- 
ment and there is no implied warranty of suitable shipping condition. 
LeRoy Dyal Company v. Allen, 161 Fed. 2d 152 (C. C. A. 8th, 1947). 
The term “suitable shipping condition,” as defined in paragraph (j) 
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of the regulations, means that the produce is “in a condition which, if 
the shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale.” 

In this proceeding respondent accepted the first eight carloads of 
fruit but refused to proceed with the contract thereafter. Respond- 
ent contends that its refusal was justified because the first eight ship- 
ments were not of the quality specified in the contract at the time of 
shipment. Complainant takes the position that the fruit met the 
contract requirements at shipping point. It also contends that any 
decay disclosed by inspection at destination developed in transit, and, 
since the warranty of suitable shipping condition was excluded, re- 
spondent had no legal basis for repudiating the contract as to future 
shipments. The principal questions, therefore, relate to the under- 
standing of the parties as to the quality of the fruit to be shipped 
under the contract and the quality of the fruit actually shipped in the 
first eight carloads. 

The record discloses that California oranges and grapefruit are 
graded for quality by the designations “Fancy,” “Choice,” “Standard,” 
and “Orchard Run,” the latter being a combination of the first two 
grades. Only top quality firm fruit with good carrying qualities is 
graded as “Fancy” fruit. Fruit that is not top quality is graded as 
“Choice,” “Standard,” or “Orchard Run.” The usual tolerance for 
decay in citrus fruit is 3 percent at destination. Complainant adver- 
tised that fruit packed under its “Buddy” brand label was top quality 
fruit, and this fact was well known to the trade and to respondent. 
The only purpose served by the specification in the contract of 
“Buddy” brand Valencia oranges and “Buddy” brand grapefruit was 
to specify the quality of fruit to be sold. “Buddy” is not a type of 
orange or grapefruit but a trade name or brand used by complainant 
to denote quality. Therefore, in fulfilling the contract, it was in- 
cumbent upon complainant to ship to respondent fruit of the quality 
denoted by the words “Buddy brand.” 

Several witnesses, who were employeesof * * *, and 
testified generally as to the quality of fruit packed and shipped by 
their companies during the months of July and August 1945. This 
testimony was to the effect that all fruit packed and shipped during 
such months under the “Buddy” brand label was good, sound, “Fancy” 
fruit, grading approximately 85 percent U.S. No. 1. However, none 
of these witnesses could testify from their own knowledge as to the 
actual quality of fruit packed in any of the cars shipped to and ac- 
cepted by respondent. * * * testified that complainant had con- 
tracted to sell to respondent “Fancy” fruit and that the fruit shipped 


* * * 
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graded at least 85 percent U.S. No.1. * * *, the president and 
majority stockholder of * * *, and * * *, testified, with 
reference to the fruit picked, packed and shipped to respondent, that 
such fruit was fresh and firm, and a combination of “Fancy” and 
“Extra Choice.” 

Witnesses for respondent testified that the fruit received from 
complainant, with the exception of 82 boxes of oranges in car FGEX 
18062, was not top quality or “Fancy” fruit, showed a high percentage 
of Blue Mold Rot, creasing, and skin breakdown, and the fruit not 
damaged by Blue Mold Rot and skin breakdown had the appearance 
of being old fruit, in that it was not firm, was shriveled around the 
stem end, and was dry skinned. <A Federal inspection or terminal 
railroad inspection (both in connection with some cars) of most of the 
cars of fruit paid for and accepted by respondent confirms the testi- 
mony of respondent’s witnesses with reference to the high percentage 
of Blue Mold Rot, skin breakdown, and lack of firmness. 

Testimony of witnesses for respondent disclosed that the 82 boxes 
with wire straps around their ends received by respondent in car 
FGEX 18062 contained top quality fruit or “Fancy” fruit; and that 
this fruit was far superior in quality to any other received in the 
8 cars accepted by respondent, and was the only top quality fruit 
received by respondent under the contract. A witness for complainant 
testified that the 82 boxes of fruit were probably placed in such car 
by error in that boxes which were wire strapped were packed for sale 
to the Army Quartermaster Corps and the fruit was wrapped in 
treated papers which could account for the smaller amount of damage. 

There was testimony submitted on behalf of both parties as to the 
probable cause of the condition in which the fruit arrived at destina- 
tion. * * *, who was the packing contractor and house foreman 
at * * * testified that the decay could have been due to bad-order 
cars, which was not unusual during 1945, to faulty refrigeration, and 
to improper grading, rough handling and mechanical injury at the 
packing house. * * * and * * * both testified that decay is 
more easily transmitted in bagged oranges and in citrus shipped 
“naked pack” (no wrappers) or “blind pack” (wrappers on fruit along 
sides of box), than where the fruit is separately wrapped, and also the 
fruit is more likely to bruise in transit. The oranges with which we 
are concerned were either in bags or were “naked pack” or “blind pack.” 
* * * was in the Federal inspection service in the Stateof * * * 
during 1945 and inspected some of the carloads received by respondent 
from complainant. He stated that soft fruit is an indication of age 
or overmatured fruit and that fresh, sound fruit should not become 
soft in 9 to 11 days under standard refrigeration. * * *, respondent’s 
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employee in charge of repacking the fruit received from complainant, 
testified that some of the boxes received had been used before and 
contained Blue Mold from previous use. 

The evidence is involved and conflicting as to the probable quality 
and condition of the 8 carloads of fruit at the time of shipment. The 
fact that the fruit contained in the 82 wire-strapped boxes in FGEX 
18062 was generally firm with less than one-half of 1 percent decay 
and an average of 2 percent serious damage from skin breakdown, 
whereas the remainder of the fruit in the same car was generally 
fairly firm to firm, of inferior quality, and showed an average of 
approximately 6 percent Blue Mold Rot in advanced stages and an 
average of 8 percent skin breakdown, including 5 percent serious 
damage, lends considerable weight to respondent’s contention that 
practically all of the fruit shipped under the contract was not top 
quality fruit. Also, in support of respondent’s contention is the fact 
that the last 4 carloads shipped to respondent, which were rejected, 
showed up on Federal inspection at * * *, a marked drop in the 
percentage of softness, decay and skin breakdown in comparison 
with the fruit received and accepted by the respondent. 

It should be emphasized that the condition of the fruit at 
is important only as an indication of the condition of the fruit at 
shipping point. As we have said, complainant did not guarantee 
any particular condition at destination, and under the acceptance 
final terms of the contract there was no warranty of suitable shipping 
condition. Deterioration in transit falls squarely on the buyer, re- 
spondent. But the seller, complainant, was bound to ship top quality 
fruit. The evidence shows that the fruit in the first eight cars was 
overmature, lacking in firmness, and contained excessive skin break- 
down. These factors either would not or were not likely to have 
occurred in transit. It seems clear to us that they existed at time of 
shipment. Oranges and grapefruit with such defects did not meet 
the contract requirement of top quality fruit. In addition, mixed 
cars, and oranges in bags instead of crates, were shipped in violation 
of the contract. On the basis of the evidence, it is concluded that 
complainant breached the contract in that it failed to ship the quality 
of fruit provided for in the contract, shipped mixed cars and oranges 
in bags in violation of the contract, and that such failures were ma- 
terial defaults and constituted sufficient grounds for repudiation of 
the contract by respondent. 

The right of respondent to refuse to proceed with the contract did 
not extend to the four carloads of oranges shipped to respondent after 
the first eight carloads of fruit. As stated hereinbefore, the term 
“f. o. b. acceptance final,” means that the buyer surrenders the right 
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to reject a commodity after shipment. If the buyer does reject under 
this form of contract he waives any right he might otherwise have to 
claim relief for breach of warranty on the part of the seller. Z. Gil- 
larde Company v. Joseph Martinelli & Co., 168 F. 2d 276, as amended 
by supplemental decision 169 F. 2d 60 (C. C. A. 1st, 1948). Respond- 
ent repudiated the contract on August 8, 1945. The rejections by 
respondent of cars PFE 70897 and PFE 74198, shipped August 3, 1945, 
and cars NRC 3215 and FGEX 15465, shipped August 7, 1945, were 
without reasonable cause and in violation of section 2 of the act. Even 
if these cars were not up to contract, respondent has no right to make 
any claim for damages in connection with them. It appears, however, 
that these shipments met contract requirements as to quality, although 
two of the shipments were made prior to the shipping date called for 
by the contract. Complainant resold the four carloads for net pro- 
ceeds amounting to $2,450.58 less than respondent agreed to pay for 
them under contract. Respondent is liable to complainant for that 
amount. 

Respondent filed a counterclaim for $5,476.37, the loss alleged to have 
been sustained in connection with the first 8 carloads of fruit received 
from complainant, and also for $8,400, the deposits made by respondent 
on the balance of 28 carloads, or a total of $13,876.37. The counter- 
claim was contained in the formal answer which was filed on October 
27, 1946, or more than nine months after the cause of action accrued in 
July and August 1945. A counterclaim must be filed within the statu- 
tory period of nine months to form the basis of affirmative relief, that 
is, an award in excess of the amount found due complainant. Anony- 
mous Decision, 6 A. D. 231. While the report of investigation shows 
that several telephone conversations were had between respondent and 
the Regulatory Division in July and the early part of August 1945, no 
complaint for reparation was filed prior to October 27, 1946. We con- 
clude that the counterclaim filed October 27, 1946, may not be consid- 
ered as a basis for affirmative relief to respondent. 

Although the claim of respondent was not filed within the statuory 
period and must be dismissed as such, it is available as a defense under 
the doctrine of recoupment. Under this doctrine, respondent is en- 
titled to claim, by way of deduction, all just allowances or demands 
accruing to it in respect to the same transaction that forms the ground 
of the action. It goes to the existence of complainant’s claim, and is 


limited to the amount thereof. Pennsylvania R. Co. v. Miller, 124 F. | 


2d 160 (C. C. A. 5th, 1942); Anonymous Decision, 6 A. D. 231. The 
first item of respondent’s damages is $7,200, the remaining deposits 
held by complainant on the 24 carloads of fruit not shipped to respond- 
ent. As previously stated, respondent’s refusal to go on with the con- 


STORE 


an a 


-_ 


a> nme em —_ a. eee 


A. D, 


nder 
ve to 
Gil- 
nded 
ond- 
s by 
945, 
were 
oven 
nake 
ver, 
ugh 
| for 
pro- 
for 
that 


1ave 
ived 
lent 
iter- 
ober 
d in 
atu- 
that 
ny- 
ows 
and 
, no 
‘on- 
sid- 


ory 
der 
en- 
nds 
ind 
1 is 
; F, 
The 
sits 
nd- 
on- 





eh 


orton 


Speen oe 


8A. D. PACA DOC. NO. 4787 417 


tract was justified and it is therefore entitled to a return of the unused 
deposits. Of this amount, complainant is liable to respondent to the 
extent only that it defeats complainant’s claim of $2,450.58. 

To summarize: respondent’s repudiation of the contract was justi- 
fied because complainant substantially breached the contract with 
respect to the first eight carloads of fruit ; respondent’s rejection of the 
four carloads shipped prior to its repudiation was in violation of the 
“acceptance final” term of the contract; and, since the claims of the 
parties offset one another, the complaint and counterclaim should be 
dismissed. There were many other issues involved in this proceeding ; 
viz, whether the contract called for new boxes; whether certain charges 
made by complainant were in accordance with the maximum price reg- 
ulations. None of these matters would affect the result herein and for 
that reason it is deemed unnecessary to discuss them. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies hereof shall be served on the parties. 


(A. D. 2072) 
PACA Doc. No. 4787.* Decided April 22, 1949. 


Stay Order Vacated—Effective Date of Prior Order 


Where prior reparation order was stayed at request of complainant for purpose 
of filing petition for reconsideration and rehearing but complainant sub- 
sequently gave notice that no petition would be filed, held, the stay order 
should be vacated and the prior reparation shall become effective 30 days 
from date of this order. 


Mr. Harold 8. Lansing of Blanksten & Lansing, of Chicago, Illinols, for 
complainant. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
In an order issued February 7, 1949, complainant was awarded repa- 
ration against * * * and the formal complaint as to the other 
two respondents was dismissed for the reason that no complaint had 


*As explained in Prefatory Note, the identities of the parties are not disclosed.-Hd. 
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been filed against them within nine months after the cause of action 
accrued. 

On February 15, 1949, the attorneys representing complainant 
requested an extension of time within which to file a petition for 
reconsideration and rehearing. On February 24, 1949, an order was 
issued staying the order of February 7, 1949, and giving complainant’s 
counsel until April 8, 1949, to file a petition. 

A letter dated April 7, 1949, was received from complainant’s 
counsel stating that no petition would be filed. Accordingly, the 
stay order is vacated and the order of February 7, 1949, shall become 
effective 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 


(A. D. 2073) 
PACA Doc. No. 4929.* Decided April 22, 1949. 


Dismissal—Failure to Pay Purchase Price—Failure to Deliver in Accordance 
with Terms of Contract 


Where the evidence shows that the parties entered into a contract for the sale 
of two truckloads of bananas by complainant to respondent with a guarantee 
that the bananas arrive green at destination, and it was shown that the 
bananas did not arrive green and, therefore, the shipments were rejected 
by respondent, held, that the complaint filed by complainant-seller to recover 
the purchase price of the produce should be dismissed.** 


Evidence—Facts Showing Oral Contract Guarantee of Quality of Commodity 


Evidence held to show that the parties entered into an oral contract for the 
sale by complainant to respondent of two truckloads of bananas guaranteed 
to arrive green at destination.** 


Evidence—Decision Based on Report of Investigation and Testimony of 
Respondent’s Witness 


Where complainant attached affidavits to its complaint, but did not appear at 
the hearing, did not submit evidence by deposition, did not request that the 
evidence previously furnished the Department be introduced at the hearing 
on his behalf, and did not submit a brief or further argument at the close 
of the hearing, the case is decided upon the evidence contained in the report 
of investigation and the evidence submitted by the respondent.** 


Complainant pro se. Mr. Paul Muscarella and Mr. Arthur V. D. Chamberlain, of 
Rochester, New York, for respondent. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
On February 24, 1948, complainant filed a formal complaint against 
the respondent, alleging that on or about August 11, 1947, complainant 
sold two trailer-loads of fair average quality Haiti bananas to re- 
spondent, f .o. b. * * *, for a total price of $3,366.15; that the 
bananas were trucked from * * * to * * *, where, upon 
arrival, they were rejected by respondent; that thereafter the bananas 
were sold for respondent’s account for net returns of $1,281.50; and 
that complainant was damaged in the amount of $2,084.65. On April 
12, 1948, respondent filed its answer, alleging that the bananas were 
rejected in good faith and because the fruit was not in accordance with 
the contract of purchase in that 250 stems of one trailer-load were 
turning ripe, while the second trailer-load was extra ripe, cooked and 
unfit for respondent’s use, whereas complainant had warranted that 
the bananas would be delivered green at destination. 

A copy of the report of investigation was served on complainant 
March 22, 1948. A copy of the report of investigation and formal 
complaint was served on respondent on the same date. A hearing was 
held in * * *, on October 13, 1948. Complainant did not appear 
and was not represented at the hearing. Respondent was represented 
by counsel. Five witnesses testified for respondent and respondent 
introduced four exhibits in evidence. 

The report of investigation contains a statement of account submit- 
ted by respondent which lists a series of banana shipments received 
from complainant since July 25, 1945, and which shows a balance of 
$5,538.45 due respondent. Respondent’s statement, being in the 
nature of a counterclaim, was called to complainant’s attention. Com- 
plainant, in denying the validity of respondent’s counterclaim, fur- 
nished a statement for the same period which reflects a balance of 
$2,205.53 being due from the respondent. The counterclaim is deemed 
to have been abandoned since it was not pleaded in respondent’s formal 
answer nor was any evidence offered in support thereof at the hearing. 


FINDINGS OF FACT 


1. Complainant is an individual, * * * whose post office ad- 
hme * = *% 

2. Respondent is an individual, * * * doing business as 
* * *, whose post office address is * * *. At the time of the 
transaction herein complained of, respondent was licensed under the 


act. 
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3. On or about August 11, 1947, complainant sold to respondent two 
trailer-loads of Haiti bananas at an agreed price of $0.0534 per pound, 
f.o. b. * * * for 58,020 pounds, amounting to $3,336.15, plus 
dock charges of $30, or a total of $3,366.15. One load, consisting of 
825 stems weighing 27,120 pounds, was transported in trailer licensed 
6663 South Carolina. Another load, consisting of 1,003 stems weigh- 
ing 30,900 pounds, was transported in trailer licensed 1L-439 Florida. 
Complainant warranted that the bananas would be delivered green to 
the respondent at * * *., 

4. The bananas were shipped from * * * on the night of 

August 11,1947. Trailer licensed 1L-439 Florida arrivedin * * * 
on or about August 14, and trailer licensed 6663 South Carolina ar- 
‘rived in * * * on or about August 15. Inspection of the ship- 
ments upon arrival showed that trailer licensed 1L-439 Florida con- 
tained bananas of which 70 to 75 percent were turning ripe. The 
bananas in trailer licensed 6663 South Carolina were overripe, cooked, 
soft, discolored and of mushy pulp. 

5. Immediately upon arrival and inspection by respondent of the 
bananas at destination, the shipments were rejected. Complainant 
resold the bananas in trailer licensed 1L-439 Floridato * * * of 
* * * for $1,081.50. * * * accepted the bananas in trailer li- 
censed 6663 South Carolina on a consignment basis and net proceeds 
of $200 were received by complainant. 

6. Respondent had paid no part of the purchase price to com- 
plainant. . 

7. Formal complaint was filed February 24, 1948, which was within 
nine months after the alleged caused of action accrued. 


CONCLUSIONS 


The contentions of the parties with respect to the terms of the con- 
tract are conflicting, complainant alleging in its complaint that the 
sale was on an f. o. b. basis, with respondent accepting all risks of 
transit, and respondent contending that, whereas the price was fixed 
on an f. o. b. basis, complainant guaranteed that the bananas would 
arrive green at * * *. If any contract existed, it resulted from 
a telephone call which respondent made to complainant’s office on or 
about August 11, 1947. The original purpose of the call appears to 
have been to complain about a prior shipment. When the call came 
through, complainant was not in his office, so the entire conversation 
was carried on between respondent and * * *, complainant’s em- 
ployee. Respondent testified, with respect to this call. 

“T asked for * * * and she said he was over on the docks so I couldn’t 


speak with him and she said: ‘I will talk to you myself.’ She seemed to be in- 
terested and I thought she was a partner of the company and she was active in 
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the business, and she said: “Don’t worry, we will make them right for you. 
I will do all right on it. I will give you two more trailers, they are working 
now, and guarantee those bananas will be green and make up for the loss you 
had on the other ones.’ ” 

In a letter addressed to the Department on October 29, 1947, a copy 
of which is contained in the investigation report, * * * states, 
with respect to guaranteeing that the bananas would arrive green, 
that she had no authority to accept such a condition, and did not do so. 

Complainant attached to his complaint a copy of an invoice dated 
August 11, 1947, which reads “Purchased for your account and risk, 
two trailer loads Haiti fruit * * *.” In the complaint the sworn 
statement appears that the invoice was sent to respondent “shortly” 
after August 11, 1947. However, the evidence shows that this invoice 
was not mailed to respondent until on or about August 29, 1947, and 
was received by respondent on September 3, 1947. Respondent con- 
tends that the invoice is a self-serving declaration and is not entitled 
to consideration. 

At the hearing there was introduced in evidence, on behalf of 
respondent, the testimony of five witnesses, including that of respond- 
ent. * * *, an office assistant of respondent, testified that she was 
in the office when the telephone call in question was made, and that, 
whereas she did not hear the entire conversation, she heard part of it. 
In answer to the question whether she heard respondent say, in sub- 
stance, that he would take two more loads of bananas but that they 
would have to be delivered at * * * green, she answered that he 
had mentioned the fact that they must be green. Respondent also sub- 
mitted testimony tending to show that it was his custom, and the custom 
of other dealers in similar business in his locality, to purchase bananas 
for arrival green, and to ripen the bananas in their ripening rooms for 
subsequent sale. Other evidence tending to support respondent’s 
position is a telegram sent by complainant and received by respondent 
on August 12, 1947, reading, in part, as follows: 

“Shipped tonight two excellent loads very fresh green Haiti bananas * 
Secured these at 5% to help on previous load * * *” [italics added.] 
It is observed that a purported copy of this telegram, which complain- 
ant submitted with his original complaint, omitted any reference to the 
fact that the price was so fixed as to help on a previous load. 

In R. U. LeCato v. J. Langrall and Brother, Inc., decided March 25, 
1949,* we held that where an oral hearing is held, and affidavits are 
attached to a complaint but not introduced in evidence at the hearing, 
the affidavits may not be considered as evidence. A similar situation 
exists in this case. Complainant neither appeared at the hearing, 


x ©. 


*8 A. D. 310.—Ed. 
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submitted evidence by deposition, nor requested that the evidence 
previously furnished the Department be introduced in evidence at the 
hearing on his behalf. Complainant did not submit a brief or further 
argument at the conclusion of the hearing. Upon the basis of the evi- 
dence before us we conclude that, as contended by respondent, the 
parties entered into a contract of sale which required complainant to 
deliver the bananas to respondent green at * * *. 

The remaining question concerns the condition of the fruit on arrival 
at * * *. Respondent offered the testimony of two witnesses, one 
of whom was a former Federal inspector, that inspection of the 
bananas on arrival showed the fruit in one trailer to be between 70 
and 75 percent ripe while the fruit in the second trailer contained a 

-greater percentage of ripeness with most bananas being cooked, soft, 
discolored and of mushy pulp. 

There is attached to the complaint USDA Inspection Certificate 
B-109439, issued at * * *, on August 16, 1947, at the request of 
* * *, of which we take official notice. This certificate covers 200 
bunches of bananasat * * * and 560 bunchesat * * *. The 
certificate states “Applicants records show stock unloaded from trailer 
No. IL 439 FLA.” There is no other evidence before us showing the 
origin of the bananas inspected. Whereas, we do not question that 
the 760 bunches of bananas inspected were of the condition reported, 
we think the evidence is insufficient to show that the bananas covered 
by the inspection certificate were a part of the shipment involved in 
the present controversy. 

We conclude that the two shipments involved herein did not meet 
the requirements of the contract; that respondent’s rejection of the 
produce was not without reasonable cause; and that the complaint 
should be dismissed. 

ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2074) 


PACA Doc. No. 4756.* Decided April 26, 1949. 


Request for Reopening and Rehearing Considered as Petition for Rehearing, 
Reargument and Reconsideration 


Where respondent filed a request for reopening and rehearing within 10 days after 
the issuance of the Secretary’s order, the request will be considered as a peti- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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tion for rehearing, reargument and reconsideration pursuant to section 47.24 
(a) of the rules of practice under the act. 


Denial of Petition for Rehearing, Reargument and Reconsideration 


Petition for rehearing, reargument and reconsideration, denied, where issues 
were amply discussed and considered in previous order, and additional evi- 
dence sought to be introduced is merely cumulative. 


Mr. Hyman Lindenauer, of New York, New York, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION FOR REHEARING, 
REARGUMENT, AND RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C., 1946 ed., 499a e¢ seg.) a decision 
was issued on February 7, 1949, ordering respondent to pay com- 
plainant, as reparation, $3,550.52, with interest thereon at 5 percent 
per annum from April 26, 1946, until paid. The award was based 
upon our findings and conclusions that respondent’s rejection of two 
carloads of Mexican tomatoes purchased from complainant was with- 
out reasonable cause, and that respondent’s failure to pay the balance 
of the purchase price thereof was a violation of section 2 of the Act. 
A copy of our order was served upon respondent on February 8, 1949. 
On February 17, 1949, and within the time prescribed by the rules of 
practice, respondent filed a petition for reopening and rehearing. 

Subsection 47.24 (b) of the rules of practice provides that a petition 
to reopen for the taking of additional evidence may be filed with the 
examiner at any time prior to the issuance of a final order. Inasmuch 
as respondent’s petition herein was not filed until after the issuance 
of the Secretary’s order, but within the time prescribed by subsection 
47.24 (a) of the rules, the petition will be considered as a request for 
rehearing, reargument, or reconsideration pursuant to subsection (a) 
of section 47.24. 

In its petition, respondent alleges error in our findings and con- 
clusions to the effect that complainant represented the tomatoes in 
car PFE 52333 as 92 percent mature green, 5 percent turning, and 3 
percent ripe. The factual and legal bases for our determinations were 
discussed fully in paragraph 9 of our conclusions, on page 7 of the 
order of February 7, 1949, wherein we held respondent’s objections to 
be without merit. Respondent further alleges error in our findings 
and conclusions with respect to the usual method of shipping Mexican 
tomatoes after April 1 of each year from * * *to * * *, and 
with respect to the applicability of the suitable shipping condition 
rule. A detailed discussion of the evidence and legal principles upon 
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which we based our determinations on this point is contained in para- 
graphs 6 and 7 of the conclusions in our order. We note respondent’s 
further allegations of error in the findings made and those which we 
declined to make. After reconsideration, we think all of the issues 
referred to in respondent’s petition were amply discussed and con- 
sidered in our decision of February 7, 1949. In our opinion, the order 
is supported by the evidence and the applicable principles of law. 

With respect to respondent’s request that it be allowed to intro- 
duce additional evidence relating to the custom of shipping Mexican 
tomatoes to * * *, and that it be allowed to file an additional 
brief on the questions involved, it appears that the additional evi- 
dence sought to be introduced is not newly-discovered evidence, and 
- would be merely cumulative. We see no valid reason why respond- 
ent’s request to submit additional evidence and argument should be 
permitted. 

Respondent’s petition should be, and is, hereby denied without prior 
service on the other party. 

The order of February 7, 1949, shall become effective 30 days after 
the date hereof. 

Service hereof shall be made upon the parties. 


(A. D. 2075) 
PACA Doc. No. 4825.* Decided April 26, 1949. 


Dismissal—Failure to Comply with Terms of Contract—F. O. B. Inspection 
Acceptance Final, Subject Buyer’s Approval Wired Government Inspection 


Where complainant contended that respondent agreed to accept five carloads of 
apples contracted for on basis f. o. b. inspection acceptance final, subject 
buyer’s approval wired Government inspection, but subsequently refused to 
take them, held, that under the terms of the contract respondent was not 
bound until its approval of the wired Government certificates ; that respond- 
ent, without acting capriciously and arbitrarily, disapproved of the quality 
and condition as disclosed by the certificates in the honest belief that they 
were not suitable for the purpose intended, that respondent did not agree 
to take the apples thereafter, and that, therefore, the complaint should be 
dismissed.** 


Mr. Ira E. Arnold, of Cleveland, Ohio, and Messrs. Crollard & O’Connor, of 
Wenatchee, Washington, for complainant. Mr. Sol Edgert, of Edgert & 
Edgert, of Cleveland, Ohio, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Kd. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499 a e¢ seq.). 
By formal complaint filed August 25, 1947, complainant seeks an 
award of reparation for damages alleged to have been sustained as a 
result of respondent’s refusal to accept five carloads of apples pur- 
chased from complainant. A copy of the complaint and a copy of the 
report of investigation made by the Department were served upon 
respondent on October 17, 1947. A copy of the report of investiga- 
tion was served upon complainant on October 22, 1947. An answer 
was filed by respondent on October 30, 1947. 

It appears from the pleadings that on March 4, 1947, complainant 
contracted to sell to respondent five carloads of apples, in storage, on 
the basis “f. 0. b. inspection acceptance final, subject buyers approval 
wired government inspection;” and that respondent received the 
inspection certificates but refused to purchase the apples because they 
were considered too ripe for holding in storage for later shipment. 
According to complainant, respondent later agreed to accept the apples 
but asked for current inspections, and then respondent again refused 
to accept the apples, whereupon complainant resold them at a loss of 
$2,413.95. 

Respondent contends that under the terms of the contract, it had 
the right to reject the apples if the inspection certificates did not meet 
with its approval; that it notified complainant’s agent of its rejection 
of the apples within a reasonable time; and that its reason for rejec- 
tion was not capricious or arbitrary, but based on the honest belief 
that the condition of the apples was such that they would not hold in 
storage. Respondent denies that it subsequently authorized com- 
plainant’s agent to notify complainant that it would accept the apples. 
Respondent denies violating the contract, and denies owing com- 
plainant $2,413.95, or any other amount. 

An oral hearing was held at * * *, on July 1, 1948. Both 
parties were represented by counsel. Several witnesses appeared and 
testified on behalf of the parties. The deposition of * * *, vice 
president and manager of complainant, which was taken on June 25, 
1948, was received in evidence. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation, whose address is 
* * * 

2. Respondent, * * *, is a corporation, whose address is 
* * *, and at all times herein involved was duly licensed under 
the act. 


837724—49——7 
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8. On March 4, 1947, through the * * *, its agent, complain- 
ant contracted to sell to respondent five carloads of Combination Ex- 
tra Fancy and Fancy grade Winesap apples, 175 to 216 sizes, at $3.50 
per box, f.0.b. * * *, on the basis “F. o. b. inspection acceptance 
final, subject buyers approval wired goyernment inspection.” The 
apples were in storage at * * *, with season storage paid to April 
30. They were to be shipped later to respondent. The terms of pay- 
ment were “$500.00 car deposit balance draft Cleveland Trust.” 

4, On March 5, 1947, complainant drew up a memorandum of the 
sale in which the terms were shown as: 

“SEASON’S STORAGE PAID, $500 per car deposit on your approval, ac- 
. ceptance wired Government Federal-State Inspection Certificate; balance 
when shipped not later than April 30. Buyer to assume all risks of condition 
while in storage or in transit.” 

5. Complainant ordered Federal inspections on the five lots of 
apples in storage. The certificates showed the condition of the apples 
to be “33% to full red color, mostly 65 to 100% good red * * *, 
Apples are mostly firm, some firm ripe, less than 1% decay.” 
(The percentages of “good red” varied slightly in some of the re- 
ports.) The inspections were made during the period March 3 to 
March 8, 1947. On March 12, complainant mailed the inspection 
reports to its * * * agent, together with invoices for the $500 
per car deposit. 

6. The inspection certificates were received by complainant’s 
* * * agent on March 16, 1947, and the agent delivered them, to- 
gether with the invoices, to respondent. 

7. On or about March 19, 1947, respondent notified complainant’s 
agent that it was refusing the apples because the certificates showed 
them to be too ripe for storage purposes. 

8. On or about March 20, 1947, complainant’s agent made efforts 
to obtain respondent’s acceptance of the apples, and offered to find a 
customer for respondent to sell them to. The agent found a third 
party who agreed to take the apples at $3.55 per box f. o. b., subject 
to its approval of current inspection certificates on the apples. Re- 
spondent agreed that if this third party would take the apples at 
$3.55, respondent would accept them for resale to such third party. 
Complainant ordered current inspections on March 24, and the certifi- 
cates were delivered at * * * on March 28. Upon examination 
of the current inspection certificates, the third party refused to buy 
the apples, and respondent, accordingly, reaffirmed its rejection 
thereof. At no time did respondent pay or offer to pay all or any 
part of the $500 per car deposit provided for in the contract. 





wit 


qui 
pa 
CO! 
ins 
ral 
ter 


de: 
tio 
un 
cal 


4th 
ins 


Wi 
ity 
the 
the 
C0! 
pl: 
fin 
to 

CO! 


U1 
the 


tia 
fo! 


in- 
1x- 


1ce 
‘he 
ril 
'- 


he 


8 A. D. PACA DOC. NO. 4825 427 


9. Complainant resold four of the carloads of apples for $2.90 per 
box, and the fifth carload for $3 per box. The total contract price as 
between complainant and respondent amounted to $13,995, plus $99.75 
extra storage charges after April 30. The total received on resale 
amounted to $11,650.80, leaving a net loss to complainant amounting 
to $2,413.95. 

10. The formal complaint was filed on August 25, 1947, which was 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


The brief submitted by complainant in this proceeding raises certain 
questions relating to the terms of the contract agreed upon by the 
parties. It is first pointed out that the broker’s memorandum of sale 
contains under the printed heading of “Terms” the words “f. 0. b. 
inspection acceptance final see below” and at the bottom of the memo- 
randum, under the heading “Commodity and Specifications,” is writ- 
ten “Subject buyers approval wired government inspection.” It is 
next stated that the language used is taken from the trade terms 
defined in paragraphs (m) and (y) of section 46.24 of the Regula- 
tions (7 CFR, Cum. Supp. 46.24). An “F. o. b. acceptance final” sale 
under paragraph (m) means that the buyer accepts the produce f. o. b. 
cars at shipping point, and surrenders the right of rejection thereafter. 
The LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. 2d 152 (C. C. A. 
4th 1947). In a sale made “Subject approval wired Government 
inspection,” under paragraph (y), the seller “is required to obtain 
Federal or Federal-State inspection and to correctly communicate by 
wire or other agreed means, the statements on the certificate as to qual- 
ity, condition and grade and other essential information, whereupon 
the buyer, upon approval thereof, will be deemed to have accepted 
the produce with recourse against the seller on account of quality, 
condition, and grade.” Complainant contends that in view of the 
placement of the words in the memorandum, this was an “acceptance 
final” contract and the only purpose of the inspection certificates was 
to determine whether complainant fulfilled the specifications of the 
contract as to grade and condition before the apples were shipped. 
Under this construction, it is argued, respondent would have no right 
to refuse to go on with the contract, regardless of its disapproval of 
the inspection certificates. 

At the outset, it should be borne in mind that the contract was nego- 
tiated through a broker. The memorandum of sale was not a contract 
for it was not signed by the parties and was not intended to be signed 
by them; it was simply what it purported to be, that is, a memorandum 
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of a previous agreement. Nevertheless, the broker appears to have 
placed in the memorandum the terms in substantially the same words 
as they were confirmed by complainant. The confirming telegram 
dated March 3, 1947, sent by complainant to the broker, contains a code 
word for “F. o. b. shipping point inspection and acceptance final, sub- 
ject to approval wired Government inspection certificate.” 

For purposes of this proceeding, it will be assumed that the term 
“f. o. b. inspection acceptance final, subject approval wired Govern- 
ment inspection” contained in the brokers memorandum of sale ade- 
quately expresses the basis of sale. The first portion, if used alone, 
would mean that the acceptance and the shipping point inspection 
shall both be final. When the remainder of the term is added, namely, 
" “subject buyer’s approval wired Government inspection,” then it is 
clear that the first portion is qualified to the extent that the finality of 
acceptance and inspection is contingent upon the buyer’s approval 
of the wired inspection. This construction gives effect to all of the 
words of the contract term. The broker who negotiated the contract 
testified that his understanding of the contract was if the buyer did 
not like the inspections, “then it is no deal.” Complainant also ap- 
parently put the same construction on the contract as evidenced by 
the statement of terms of sale appearing on its order of March 5, 
1947, which reads as follows: 

“SEASON’S STORAGE PAID, $500 per car deposit on your approval, accept- 
ance wired Government Federal-State Inspection Certificate; balance when 
shipped * * *% 

A sale made “Subject approval wired Government inspection” is 
not final until the inspection report is furnished by the seller and the 
buyer has signified his approval thereof. As long as the buyer is 
not entirely capricious and arbitrary in his actions he is free to dis- 
approve of the inspection report for any valid reason. Here, both 
parties knew the apples were being bought for storage purposes. 
The apples were in storage when purchased and storage was prepaid 
through April 30, 1947. Respondent disapproved of the inspection 
reports because it felt the apples were not suitable for storage. His 
fears in this respect were affirmed by the second inspection of the 
apples on March 24, which showed decay in one lot ranging as high 
as 8 percent and in another lot as high as 13 percent. Moreover, re- 
spondent’s refusal to purchase the apples does not appear to have been 
due to a drop in the market, since the testimony shows that the market 
was rising at the time and respondent could have made a profit on 
the apples if they had been in a desirable condition. 
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Complainant next contends that, whereas respondent disapproved 
of the inspection reports on or about March 19, it reversed itself on or 
about March 20 and agreed to accept the apples. The evidence on this 
point is not clear. However, from the testimony of complainant’s 
agent at * * *, it appears that the agent urged respondent to 
accept the apples, and offered to find a customer for respondent to 
sell them to. The agent foundthe * * * of * * *, was will- 
ing to buy the apples at $3.55 per box f. o. b., subject to approval of 
current inspection. Witness * * *, manager of the * * * 
office of * * *, complainant’s agent in this transaction, testified 
as follows on cross-examination with respect to the attempted resale of 
theapplestothe * * *, 

“Q. Do you know when you next saw him (* * *), * * *? 

“A, It must have been, oh, I would say the 21st or the 22nd. 

“Q. And what was the substance of your talk with him then? 

“A, We explained to him that if thé shipper insisted that we must take these 
five cars in order to have the other ten, and * * * says ‘No, we can’t do 
that.’ And these five, it is up to him to decide whether or not he wants to take 
them, and we, naturally, wanting to satisfy * * * as well as our principal, 
we solicited, or offered these apples to various markets in * * * and we did 
fnd the * * * in * * * willing to take those apples at the price under 
those specifications, but subject to the buyer’s approval on the current inspection. 
This information was given to * * *, and * * * stated then that if 
* * * would take them, he would take them.” 

From this, it appears that respondent did not reverse its previous 
refusal to purchase the apples. It merely agreed that it would accept 
the apples for resale tothe * * * ifthe * * * would accept 
them. The * * * insisted on having current inspection reports 
before it would agree to accept the apples, and, upon receipt of the 
current reports, refused to accept them. Thus, respondent’s offer to 
accept the apples after its initial rejection of them was, at best, a 
conditional offer. The condition was not satisfied and, therefore, 
there was no acceptance. 

It is concluded that, under the terms of the contract between com- 
plainant and respondent, respondent was not bound until its approval 
of wired Government inspection certificates. Respondent disap- 
proved of the quality and condition of the apples as disclosed by the 
certificates, and, in so doing, did not act capriciously or without an 
honest belief that the apples were not suitable for the purpose in- 
tended. Respondent’s action subsequent to the initial refusal to 
purchase the apples did not amount to an acceptance thereof. Ac- 
cordingly, it is found that respondent has not violated section 2 of the 
act, and this complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(A. D. 2076) 


Barney’s Porato Company v. Au Fepettn Company. PACA Doc. No. 


5053. Decided April 26, 1949. 


Failure to Pay Balance on Account—Default 


“ Where respondent purchased numerous small lots of produce on which pay- 
ments were made to complainant at intervals but nothing has been paid for 
several months and respondent failed to answer, it is held that complainant 
is entitled to reparation in the amount of the unpaid balance remaining on 
account.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed., 499a et seg.). Reparation is sought by 
complainant for the unpaid balance of the agreed purchase prices 
for several lots of perishable agricultural commodities purchased by 
respondent from complainant at various times prior to October 7, 
1947. Informal complaint was made to the Regulatory Division on 
October 22, 1947. The formal complaint was filed on April 19, 1948. 
Respondent was served with a copy of the formal complaint and a 
copy of the report of investigation on September 7, 1948. Com- 
plainant was served with a copy of the report of investigation on the 
same day. At the time of service of the documents on the respondent, 
he was notified in writing that an answer to the complaint should be 
filed within 20 days from the date of service and that failure to file 
an answer within that time would be deemed to be an admission of 
the allegations of the complaint and a waiver of oral hearing, as pro- 
vided in Section 47.8 (c) of the rules of practice. Respondent has 
failed to file an answer, and this proceeding is disposed of on the basis 
of respondent’s default. 








*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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FINDINGS OF FACT 


1. Complainant, Barney’s Potato Company, is a partnership com- 
posed of Sam Siegel, Dan Reitman and Barney Gothelf, whose post 
office address is 31 South Water Market, Chicago 8, Illinois. 

2, Respondent, Al Fedell, is an individual trading as the Al Fedell 
Company, whose post office address is 604 Market Street, Toledo, 
Ohio. During the time of the transactions involved herein, respond- 
ent was licensed under the act. Respondent’s license terminated April 
18, 1948, 

3. During the period from June 28, 1947, to and including October 
7, 1947, complainant contracted in interstate commerce to sell and 
respondent to purchase eight lots of onions and potatoes at agreed 
prices totaling $699.00. 

4. The eight lots of produce were purchased by respondent at Chi- 
cago, Illinois, and they were thereafter shipped in interstate com- 
merce to Toledo, Ohio. Respondent accepted delivery of each lot. 

5. Respondent has made only one payment of $22.50 against the 
total purchase price of $699.00, leaving an unpaid balance of $676.50. 

6. Informal complaint was made to the Regulatory Division on 
October 22, 1947, which was within nine months after the causes of 


action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, and a waiver 
of an oral hearing. § 47.8 (c) of the rules of practice (7 CFR, 1945 
Supp., 47.8 (c)). 

In the complaint it is alleged that the balance due complainant, 
from respondent, is $720.65. However, charges in the amount of 
$44.15 were not supported by sales tickets or other adequate records 
and complainant subsequently authorized an amendment of the com- 
plaint reducing the claim by $44.15. The facts now presented are 
that respondent bought eight lots of onions and potatoes for $699.00, 
but has paid only $22.50. Respondent’s failure to pay the balance 
of $676.50 was in violation of section 2 of the act. Reparations 
should be awarded complainant in the amount of $676.50, with inter- 
est, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $676.50, with interest thereon at the rate 
of 5 percent per annum from October 7, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2077) 


Ben B. Scuwartz anp Sons. PACA Doc. No. 4847. Decided April 


22, 1949. Supplemental order ordering publication April 27, 
1949. 


Suspension of License for Failure to Account Truly and Correctly and Make 
Full Payment Promptly 


Respondent’s license is suspended for a period of 30 days for failure to account 
truly and correctly and make full payment promptly to shippers in several 
transactions set out in the findings of fact, which constitutes violations of 
section 2 (4) of the act.* 


Mr. David M. Miro, of Detroit, Michigan, for respondent. Mr. Gilbert A. Horn, 


for Production and Marketing Administration. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 499a et seq.), instituted by a com- 
plaint filed on December 11, 1947, by T. C. Curry, Chief of the Regu- 
latory Division of the Fruit and Vegetable Branch, Production and 
Marketing Administration. The complaint alleged that the re- 
spondents Ben B. Schwartz, Samuel Schwartz and Barney J. Schwartz 
repeatedly and flagrantly violated the provisions of section 2 of the 
act by failing to account truly and correctly and make full payment 
promptly in respect to transactions in perishable agricultural com- 
modities to the persons with whom such transactions were had. In 
each of the ten alleged violations the respondents were charged with 
receiving produce in interstate commerce on a consignment or joint 
account basis and rendering false accountings to the shippers. It is 
charged that the books and records of the company show that the pro- 
duce was sold for a greater amount than it was shown to have been sold 
for in the statements of account rendered to the shippers. 

The respondents filed an answer admitting the commission of the 
acts alleged, but stating that restitution of the amounts involved had 
been made to the shippers and that, in the case of certain of the joint 
account transactions, the price reductions in the statements of account 
were made in accordance with agreements with the shipper whereby 
special expenses incurred in the sale of the goods were to be deducted 
from the sales price without making special notations. The re- 
spondents requested an oral hearing on the issues. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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An oral hearing was held in Detroit, Michigan, on March 3, 1948, 
before John J. Curry, Hearing Examiner, United States Department 
of Agriculture. The complainant was represented by Gilbert A. 
Horn, Office of the Solicitor, United States Department of Agri- 
culture. One of the respondents, Samuel Schwartz, appeared and 
testified on behalf of the respondents, who were not represented by 
counsel. Mr. John J. Dimond, Marketing Specialist of the Fruit 
and Vegetable Branch, appeared as a witness for the Government. 

At the hearing, Samuel Schwartz admitted the actions constituting 
the alleged violations, but gave testimony by way of mitigation. 
After the hearing the complainant filed proposed findings of fact, 
conclusions and order. Subsequently, the respondents retained Mr. 
David Miro, Detroit, Michigan, as counsel, who filed a motion for a 
rehearing. The motion was granted and rehearing was had on June 8, 
1948, at Detroit, Michigan, at which the attorney for the respondents 
presented the oral testimony of Howard C. Berns, office manager 
of the respondent firm, and further testimony of Samuel Schwartz, 
active head of the firm. Through Mr. Schwartz, the respondents 
admitted all the factual allegations set out in the complaint, but dis- 
claimed any intention of wrongdoing. The nature of the testimony 
given by Mr. Schwartz in explanation of the accountings rendered 
to the shippers will be discussed hereinafter in the Conclusions. 

Subsequent to the reopened hearing the respondents filed proposed 
findings of fact, conclusions and order. The complainant filed a 
statement supplementing the proposed findings of fact, conclusions 
and order that had been filed following the original hearing. On 
November 30, 1948, the hearing examiner filed a report containing 
suggested findings of fact and conclusions, and recommending the 
suspension of the respondents’ license for a 15-day period. The com- 
plainant filed exceptions to the report urging that the period of 
suspension be increased to 90 days in view of the seriousness of the 
alleged violations. The respondents also filed exceptions to the report 
and requested oral argument, which was held before me on February 
24, 1949, in Washington, D. C. 


FINDINGS OF FACT 


1. Respondents Ben B. Schwartz, Samuel Schwartz and Barney J. 
Schwartz operate as a copartnership under the firm name of Ben B. 
Schwartz and Sons, with postoflice address at 21-23 Union Produce 
Terminal, Detroit 9, Michigan. 

2. On October 14, 1938, the respondents were duly licensed under 
the act as commission merchants, dealers or brokers in perishable 








434 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


agricultural commodities and their License No. 56514 has been re- 
newed annually and is now in effect. 

3. On or about January 9, 1946, respondents received Car SFRD 
34770 containing 500 sacks of cabbage shipped by P. H. Britt of 
Winter Garden, Florida, to respondents on consignment. In account- 
ing on this consignment, the respondents reported gross sales in the 
amount of $808.65, whereas according to respondents’ records the 
gross sales actually amounted to approximately $977.50, or the addi- 
tional sum of $168.85. 

4. On or about January 22, 1946, respondents received Car FGE 
50926 containing 442 packages of cabbage and 100 packages of escarole 

_shipped by P. H. Britt of Winter Garden, Florida, to respondents on 
consignment. In accounting on this consignment, respondents re- 
ported gross sales in the amount of $936.60 for the cabbage and $155 
for the escarole, making a total gross sale of $1,091.60, whereas re- 
spondents’ records show that the consignment was actually sold for 
a gross of $981.50 for the cabbage and $161.90 for the escarole, or a 
total gross sale of $1,143.40, or the additional sum of $51.80. 

5. On or about March 30, 1947, respondents received Car SAL 3627 
containing 800 packages of asparagus shipped by F. J. Campodonico 
Company of Stockton, California, on a joint account basis. In ac- 
counting to the shipper, the respondents reported gross sales of $4,324 
and a net return of $40.25, one-half of which or $20.13 was credited 
to the shipper, whereas respondents’ records show that the shipment 
was actually sold for the gross sum of $4,350.15, leaving a net return 
of $66.41 to be divided equally between the respondents and the 
shipper. 

6. On or about April 2, 1947, respondents received Car REX 293 
containing 800 packages of asparagus shipped by F. J. Campodonico 
Company of Stockton, California, on a joint account basis. In the 
accounting rendered to the shipper respondents reported gross sales 
in the amount of $4,268.90 and a net return of $298.21, one-half of 
which or $149.11 was credited to the shipper, whereas respondents’ 
records show that the shipment was actually sold for the gross sum of 
$4,289.30, leaving a net return of $318.61 to be divided equally between 
the respondents and the shipper. 

7. On or about April 5, 1947, respondents received Car NRC 514 
containing 800 packages of asparagus shipped by F. J. Campodonico 
Company of Stockton, California, on a joint account basis. In the 
accounting rendered to the shipper respondents reported gross sales 
in the amount of $4,433.80 and a net return of $445.41, one-half of 
which or $222.70 was credited to the shipper, whereas according to re- 
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spondents’ records the shipment was actually sold for the gross sum 
of $4,465.85, leaving a net return of $477.46 to be divided equally be- 
tween the respondents and the shipper. 

8. On or about April 5, 1947, respondents received Car PFE 93272 
containing 346 crates of carrots shipped by Harry Finerman Com- 
pany of Chicago, Illinois, to respondents in Detroit, Michigan, on con- 
signment. In accounting on this consignment, respondents reported 
gross sales in the amount of $870.75 whereas respondents’ records show 
that the grosss sales actually amounted to approximately $887.30, or 
the additional sum of $16.55. 

9. On or about April 10, 1947, respondents received Car SFRD 8528 
containing 525 packages of asparagus shipped by F. J. Campodonico 
Company of Stockton, California, on a joint account basis. In ac- 
counting to the shipper respondents reported gross sales of $2,727.25 
and a net return of $405.77, one-half of which, or $202.89, was credited 
to the shipper, whereas according to respondents’ records the ship- 
ment was actually sold for the gross sum of $2,771.25, leaving a net 
return of $449.77 to be divided equally among the respondents and the 
shipper. 

10. On or about April 26, 1947, respondents received Car FDE 9007 
containing 525 boxes of oranges shipped by Palmer-Florida Corpora- 
tion of Sarasota, Florida, to respondents on consignment. In the 
accounting rendered on this consignment, respondents reported gross 
sales in the amount of $2,198.80, whereas the respondents’ records 
show that the gross sales actually amounted to approximately 
$2,257.30, or the additional sum of $58.50. 

11. On or about April 30, 1947, respondents received Car SFRD 
3793 containing 608 packages of asparagus shipped by F. J. Campo- 
donico Company of Stockton, California, on a joint account basis. In 
accounting to the shipper respondents reported the gross sales to be 
$3,096.75, and a net return of $396.11, one-half of which or $198.06 
was credited to the shipper, whereas according to respondents’ records 
the shipment was actually sold for the gross sum of $3,169.50, leaving 
a net return of $468.86 to be divided equally between the respondents 
and the shipper. 

12. On or about May 3, 1947, respondents received at Davenport, 
Michigan, Car SFRD 4368 containing 632 packages of asparagus 
shipped by F. J. Campodonico Company of Stockton, California, on 
a joint account basis. In the accounting rendered to the shipper re- 
spondents reported gross sales in the amount of $3,013.50 and a net 
return of $370.82, one-half of which or $185.41 was credited to the 
shipper, whereas as shown by the respondents’ records the shipment 
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was actually sold for the gross sum of $3,052.50, leaving a net return 
of $409.82 to be divided equally among the respondents and the 
shipper. 

13. The complaint was filed following an investigation which dis- 
closed the ten violations in 35 sales jackets examined. 

14. After the commencement of the investigation leading to the 
filing of the complaint in this proceeding, respondents paid to the 
shippers the amounts of the discrepancies described above in the Find- 
ings of Fact. 

CONCLUSIONS 


Before proceeding to discussion of the issues involved, it might be 
. helpful to summarize the testimony of Howard C. Berns, respondents’ 
office manager. He testified that he supervised the preparation of 
the sales records of the firm (T. 53), and described the method of pre- 
paring such records. He said that a car of produce is assigned a lot 
number when it is received, that all sales made by the salesmen from 
the car should show this lot number, and that when the sales tickets are 
turned in to the cashier by the salesmen the information on each 
ticket is transcribed to a car lot record sheet for the individual car in 
question. He explained that if the sales ticket does not show a lot 
number or some other means of identification, the cashier asks the 
salesman who made the sale to supply this information in order that 
the sale may be posted properly (T. 79). In Mr. Berns’ opinion, 
the car lot record sheet contains an accurate record of all sales made 
from the car to which it refers (T. 79). The procedure after the 
entire car is sold is that the cashier gives the car lot record sheet to 
Mr. Berns who makes a recapitulation of all sales shown thereon by 
price category. The recapitulation shows the highest price received in 
any sale, and the quantity of merchandise from the car which bore 
that price. Likewise, each lower price is shown with the quantity 
sold. The recapitulation is rechecked for accuracy against the mani- 
fest on the car lot record sheet and is supposed to be an exact and 
correct summary of the individual sales made from the car. The re- 
capitulation is then shown to Mr. Samuel Schwartz who orally in- 
structs Mr. Berns to change the figures shown thereon in such manner 
as he (Schwartz) sees fit (T. 81). Mr. Berns then prepares the ac- 
count sale and the shipper’s check on the basis of the altered recapitu- 
lation. 

It is with this background of respondents’ business procedure in 
mind that we shall examine the testimony given by Mr. Schwartz 
concerning the alteration of the sales figures and rendering of account 
sales to shippers. Findings 5, 6, 7,9, 11 and 12 involve joint account 
dealings with Campodonico and these will be considered last. 
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With respect to the cabbage mentioned in Finding No. 3, according 
to Mr. Schwartz’ testimony, the car arrived on January 9, 1946, and 
the first sale on January 12 consisted of 89 bags at $1 per bag. The 
remaining cabbage that was in good order was withdrawn from sale 
and placed in storage because the firm had on hand for sale a carload 
of cabbage which it owned outright. The cabbage in the latter car 
was sold between January 9 and January 12, 1946. Sales thereafter 
made of the cabbage in storage on January 17, 18, and 19 were for 
prices ranging from $1.90 to $225 per bag. Respondents then pro- 
ceeded to treat both cars as their own, averaged the sales proceeds and 
adjusted the account sale to P. H. Britt in accordance with the averag- 
ing of the sales of both cars (T. 97). Mr. Schwartz explained that he 
worked the two cars together because the produce was not labeled or 
branded so that it could be indentified, and that he could have charged 
Britt an additional sum of $65 to cover cartage of the produce from the 
car to the storage plant, but did not do so. He also stated that he 
obtained high prices for Britt’s produce on account of having put 
it in storage and selling it when prices rose, and that the accounting 
rendered to Britt came as close to being accurate as possible (T. 98). 
It is obvious that respondents accounted to Britt not on the basis of 
what was received for Britt’s cabbage but on the basis of pooling 
Britt’s cabbage together with their own which was sold at lower 
prices. Respondents failed to make a true and correct accounting and 
full payment to Britt in violation of section 2 of the act (7 U.S. C. 
499b (4)). 

Concerning the cabbage and escarole mentioned in Finding No. 
4, Mr. Schwartz testified that the recapitulation of sales showed 104 
hampers of escarole, but actually a tally of sales showed that 100 
hampers were received in the car. Therefore, it was believed that 
respondents had unintentionally charged some of their customers for 
four hampers not actually delivered, for which respondents felt that 
appropriate deductions should be made from the account sale. With 
respect to the cabbage received in the car, which was later sold from 
the floor of respondents’ place of business, the respondents refrained 
from charging the shipper for cartage in order to keep his business. 
Accordingly, on the account sale, respondents made it appear that 
the cabbage was sold from the car instead of from the floor. There- 
fore, respondents felt that the shipper got all that was due him. This 
explanation does not justify a false account sale and the failure to 
make full payment to the consignor. 

With respect to Finding No. 8 concerning Car PFE 93272 contain- 
ing carrots shipped by Harry Finerman Company, Mr. Schwartz 
testified that this was a new account for his firm. He stated that a 
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Chicago broker referred the car to him for handling and that upon 
its arrival, the inspection report showed that 50 to 60 percent of the 
tops were yellow or turning yellow, and that, in his opinion, the 
carrots were in poor condition. He testified that the car was received 
on April 5 and the first sale was made on April 10. The car was 
finally emptied on April 15, as sales were slow despite his attempt 
to do the best he could for the shipper. He stated that since the 
carrots were in poor condition he instructed his salesmen not to ask 
for more than $3 per package; that when the sales records disclosed 
to him sales at more than $3, he assumed that they were in error and, 
therefore, he “cut them off.” He also testified that his company had 
. other carrots on hand when this shipment arrived and that the market 
was flooded with carrots at the time. Upon cross examination, 
Schwartz testified that his salesmen frequently failed to show correctly 
the proper lot number on the sales tickets and confused one shipment 
with another. 

With respect to Finding No. 10 concerning Car FDE 9007 contain- 
ing oranges shipped by Palmer Florida Corporation, Mr. Schwartz 
testified that he disregarded his sales records and prepared the account 
on the basis of his idea of the market price at the time for oranges 
of the sizes manifested for the car (T. 123, 146). He stated that the 
principal reason for keeping the sales records was for his own pur- 
poses, such as inventory, and that the recapitulation of sales shown on 
the car lot record sheet was merely used to some extent as a guide in 
preparing the account sales for the customers (T. 146). Schwartz 
testified that he tried to have an account sales go out that represents the 
true value of the car from the sizes it contains. Mr. Schwartz testified 
also that he was unable to keep lots intact as mixups occur in his 
warehouse and, inasmuch as he knew of the various sizes of oranges 
in the car, he was able to give the shipper a fair return. Apparently, 
the shipper was not satisfied with the return and proceeded to so 
inform Schwartz. Mr. Schwartz testified that he paid the shipper 
the sum of $58.50 upon the suggestion of the Government investigator. 

As to the Campodonico transactions, respondents say that they were 
in touch with Campodonico daily by telephone and reported the actual 
prices received. The discrepancies are said to be present because of 
an arrangement with Campodonico for deductions in connection with 
sales expenses or rebates. Respondents had no records? of any such 
expenditures but it was explained that deductions were made for 

1 Section 9 of the act (7 U. 8S. C. § 4991) authorizes the suspension of a license for not 
more than 90 days where a licensee fails to keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business. Failure to keep 


such accounts, records and memoranda was not charged in this proceeding, nor have re- 
spondents been found to have violated section 9. 
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expenses only when particularly advantageous sales were made. This 
explanation is flimsy but even if believed, the account sales were still 
false in reporting as received gross proceeds less than those obtained. 

It is plain from examination of the record that respondents in mak- 
ing up account sales departed from the actual sales records and en- 
gaged in the practice of skimming off and cutting down for their own 
use and benefit the higher prices received for consigned produce. This 
is clearly shown by comparison of the account sales with respondents’ 
records. The amounts of the discrepancies were not great. If they 
were, shippers would naturally become suspicious. Respondents’ de- 
fenses are shallow. About all they offer in explanation is that they 
attempted to give a “fair” return on produce handled. A consignor 
is entitled under section 2 of the act to get an accounting and receive 
payment on the basis of what was actually received for his produce 
and not what the dealer thinks is a fair market price. One of the prime 
objectives of the act is to assure correct, complete and prompt account- 
ing and full payment to shippers by commission merchants and 
dealers. 

Accordingly, the ten transactions set out in the Findings of Fact 
constitute violations of section 2 (4) of the act (7 U.S. C. § 499b (4)) 
in that respondents failed to account truly and correctly and make full 
payment promptly to shippers. The only remaining question is the 
sanction to be imposed. Complainant originally asked for revoca- 
tion of respondents’ license. The examiner recommended a 15-day 
suspension. The complainant contends that at least a 90-day sus- 
pension should be ordered. 

Section 8 (a) of the act (7 U.S. C. § 499h) authorizes the Secretary 
to suspend the license of any offender for a period of not to exceed 
90 days or, if the violation is flagrant or repeated, to revoke the license 
of the offender. These provisions together with the other stringent 
provisions governing the issuance of licenses indicate an intent on 
the part of the Congress that the enforcement provisions of the act 
are not to be lightly regarded. 

On behalf of respondents, it is true that after the investigation 
commenced they paid the amounts of the discrepancies to the shippers, 
that their records were not altered to conform to the account sales, 
that only ten percent of their business involves handling consign- 
ments on commission, and that they cooperated with the enforcement 
authorities during the course of the investigation. On the other 
hand, they took advantage of absent shippers to account falsely for 
the sales of produce to their own pecuniary advantage, a practice 
which the act specifically seeks to stamp out and which is dishonest 
in itself. Weighing all the factors as best we can, the conclusion is 
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that respondents’ license should be suspended for a period of thirty 
days. 
ORDER 


In view of the foregoing, respondents’ license is suspended for a 
period of 30 days effective on the 30th day after the date of this order. 
The facts and circumstances as:set forth herein shall be published. 


(A. D. 2078) 


A. L. Verna Company v. Carrro: Tomato Corporation. PACA Doc. 
No. 5072. Decided April 27, 1949. 


Falure to Pay Balance of Purchase Price—Default 


Where complainant sold several lots of garlic to respondent, which accepted 
delivery but failed to pay the full purchase price, and where respondent 
failed to file an answer to the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the com- 
plaint and its failure to pay the full purchase price for each lot of garlic was 
a violation of the act for which reparation should be awarded complainant 
in the amount of the unpaid balance of the total obligation, with interest.* 


A. L. Verna Company, of Philadelphia, Pennsylvania, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent alleging failure 
to pay the purchase price for 160 crates of garlic purchased from 
complainant during the months of April to September, 1947. A copy 
of the report of investigation was served upon the complainant on 
December 7, 1948. Copies of the report of investigation and formal 
complaint were served upon the respondent on December 8, 1948. 

At the time of service of the complaint respondent was notified in 
writing that an answer to the complaint should be filed within twenty 
days thereafter and that, in accordance with section 47.8 (c) of the 
rules of practice, failure to file an answer would constitute an ad- 
mission of the facts alleged in the complaint. The respondent has 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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failed to file an answer to the complaint and this proceeding is being 
disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, A. Louis Verna, doing business 
as A. L. Verna Company, whose address is 242 Dock Street, Phila- 
delphia, Pennsylvania. 

2. Respondent, Capitol Tomato Corporation, is a corporation the 
address of which is North Pearl and Van Woert Streets, Albany, 
New York. At the time of the transaction complained of herein 
respondent was licensed under the act. 

3. On April 1, 1947, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 50 crates of U. S. No. 1 
garlic at the agreed price of $467.50. 

4, On May 2, 1947, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 50 crates of U. S. No. 1 
garlic at the agreed price of $371.28. 

5. On June 25, 1947, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 10 crates of U. S. No. 1 
garlic at the agreed price of $64.35.. 

6. On July 3, 1947, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 15 crates of U. S. No. 1 
garlic at the agreed price of $96.33. 

7. On July 11, 1947, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 25 crates of U. S. No. 1 
garlic at the agreed price of $159.64. 

8. On September 30, 1947, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 10 crates of U. S. No. 1 
garlic at the agreed price of $60.00. 

9. Upon the arrival of each shipment of garlic at destination re- 
spondent accepted the commodity in compliance with the contracts 
of sale. 

10. The total obligation incurred by the respondent as a result of 
the foregoing transactions was $1,219.10. The respondent has paid 
to complainant the sum of $856.28. 

11. The informal complaint was filed on January 21, 1948, which 
was within nine months after the cause of action a®erued, except for 
the lot of 50 crates purchased on April 1, 1947. The formal complaint 
was filed on April 1, 1948. 


CONCLUSIONS 
The failure of the respondent to file an answer to the complaint 
constituted an admission of the facts alleged in the complaint, as 
837724498 
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provided for in the rules of practice (7 CFR 1945 Supp. 47.8 (c)). 
The fact that the cause of action on account of the sale on April 4, 
1947, occurred more than nine months before the filing of the in- 
formal complaint presents no jurisdictional problem for the reason 
that the contract price on this shipment has been included in the 
payments totaling $856.28 made by the respondent. This proceeding 
is limited to reparation for shipments occurring within nine months 
prior to the filing of the complaint. The obligation arising out of the 
subsequent shipments is $751.60. After deducting the value of the 
first shipment, $467.50, from the payments made by respondent, the 
balance of $388.78, is credited to the unpaid balance of $751.60 in- 
curred on account of the subsequent sales, leaving an unpaid balance 
of $362.82. The failure of respondent to pay complainant $362.82 
is a violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $362.82, with interest, and the facts 
should be published. 
ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $362.82, with interest thereon at 
the rate of 5 percent per annum from October 1, 1947, until paid. 

The facts and circumstances, as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2079) 
PACA Doc. No. 4718.* Decided April 29, 1949. 


Reconsideration—Denial of Petition for Rehearing—Statute of Frauds 


Upon reconsideration, respondent’s request for rehearing is denied and the 
petition is dismissed because the statute of frauds must be pleaded affirm- 
atively and the previous decision holding that respondent waived the benefit 
of the statute is supported by the evidence and the law in the case. 


Mr. Mar W. Soffer and Mr. Joseph Nessenfeld, of St. Louis, Missouri, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
¢ 


ORDER DISMISSING PETITION FOR REHEARING AND 
RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seg.) , an order was 
*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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issued on January 19, 1949, awarding reparation to complainant for 
$1,757.61, with interest thereon at the rate of 5 percent per annum 
from June 17, 1946, until paid. The award was based upon our find- 
ings and conclusions that respondent’s rejection of a carload of peaches 
sold to it by complainant was in violation of section 2 of the act. 
On January 31, 1949, and within the time provided by the rules of 
practice, respondent filed a petition for rehearing and reconsideration 
of our order. The petition contains 28 allegations of error relative 
both to the findings and to the conclusions contained in the order. 

It appears that respondent is particularly concerned with our find- 
ings and conclusions to the effect that respondent waived the benefit 
of the statute of frauds herein. Whereas, in its answer respondent 
denied that some of the terms of sale were as alleged by complain- 
ant, no mention was made in any pleading of the statute of frauds, 
nor was reference thereto made at the hearing. The first indication 
that respondent intended to rely upon this defense was contained in 
respondent’s brief, filed after the close of the hearing, wherein specific 
reference was made to the statute of frauds. We have reexamined 
the cases cited in our order which respondent alleges do not support 
our decision that respondent’s action constituted waiver. 

In Irving Williams Co. v. Leef-Schniebolk Co., PACA Docket No. 
4307, decided November 3, 1944, where the defense of the statute of 
frauds had been raised by respondent, we decided, albeit reluctantly, 
that complainant must have an enforceable contract under the statute 
of frauds in order to obtain a reparation award under the Perishable 
Agricultural Commodities Act. The rules of practice issued pur- 
suant to the Perishable Agricultural Commodities Act, 1930, as 
amended, do not specifically state that the defense of the statute of 
frauds must be pleaded affirmatively. But the statute is a personal 
defense, 49 Am. Jur. § 588; and it must in some way be set up or else 
it is deemed to be waived. T7'regea et al. v. Mills (1903), 11 Wyo. 458, 
73 P. 209. 

The proper manner of placing the defense of the statute of frauds 
in issue in an administrative proceeding involving a non-federal mat- 
ter is not of easy solution; and it appears that the question may not be 
resolved categorically by reference to procedural authorities or stand- 
ards alone. That this is true is demonstrated by some of the prob- 
lems encountered in the application of § 8 (c) of the Federal Rules of 
Civil Procedure. This section of the Federal rules provides that, in 
pleading to a preceding pleading, designated defenses, including the 
statute of frauds, must be set forth affirmatively. However, these 
rules were formulated prior to the decision in Frie R. Co. v. Tompkins 
(1938), 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 ALR 1487, and 
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reflect the established Federal practice prior to that decision. Moore’s 
Federal Practice, 2d Ed., § 8.27, p. 1687. In the Hrie case the doctrine 
was stated that a Federal court in a non-federal matter is required to 
follow the substantive law, whether statutory or common law, of the 
State in which it is sitting. And the Enabling Act provides that the 
new rules shall “neither abridge, enlarge, nor modify the substantive 
rights of any litigant.” 28 U. S. C. §728b. Proceeding to a con- 
sideration of the effect of the Frie decision, and the section of the 
Enabling Act quoted, upon § 8 (c) of the Federal rules requiring that 
the statute of frauds be affirmatively pleaded, it will be recalled first 
that the statutes of frauds, as adopted by the various States, vary in 
content, some of the statutes declaring that contracts falling within 
’ the statute are “void” and others providing merely that such contracts 
are unenforceable. It has sometimes been held that statutes of the 
former kind condition the right, Stanley v. A. Levy and J. Zentner 
Co., (1941) 60 Nev. 432, 112 P. 2 (d) 1047, 158 ALR 76; while statutes 
of the latter type have been held to be rules of evidence which affect 
only the remedy, leaving the right unimpaired, Jn re Exeter Mfg. Co. 
(1938) , 254 App. Div. 496, 5 NYS (2d) 438. According to Williston, 
it may fairly be argued that the word “void” in the statutes should be 
given the meaning “voidable” at the election of the other party; and 
the trend of the more recent decisions is to interpret the term 
“inyalid” in such statutes as meaning voidable or unenforceable. 
Williston on Contracts, Vol. 2, Rev. Ed., § 531. The question of how 
to plead the defense of the statute of frauds in the various States has 
resulted in a contrariety of opinion, some of the decisions holding that 
the statute may be relied on under a general denial of the contract and 
others holding that this defense must be affirmatively pleaded. A 
comprehensive annotation of these decisions, entitled “Manner of 
pleading statute of frauds as defense,” is contained in 158 ALR 89 
(1945). Again quoting Williston, “A consideration of the questions 
arising under the conflict of laws makes it desirable to regard the limi- 
tations on the effectiveness of a contract within the statute as imposed 
by substantive law rather than as a rule of procedure.” Williston on 
Sales, Rev. Ed., § 71a. With respect to a suit in a Federal court on a 
contract arising in a jurisdiction where the defense of the statute of 
frauds may be raised by general denial, for example, it is questionable 
whether Federal rule 8 (c), providing that the defense be pleaded 
affirmatively, would be applicable. 17 Hughes Federal Practice, 
§ 19710. “Insofar as rule 8 (c) departs from a correct statement of 
what defenses are affirmative under the applicable substantive law it 
should not be followed.” Moore’s Federal Practice, 2d Ed., §8.27, 
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p. 1690. We therefore take cognizance of the pertinent State laws 
relating to the statute of frauds and the pleading of this defense. 

The statute of frauds of Missouri, the State of respondent’s resi- 
dence, provides that “no contract for the sale of goods, wares, or mer- 
chandise for the price of $30.00 or upward shall be allowed to be 
good unless * * *” Missouri Rev. Stat. Ann., § 3555. Section 
847.40 of the statute is similar to the Federal rule; that is, it requires 
that, in pleading to a preceding pleading the defense of the statute 
of frauds must be set forth affirmatively. Section 847.72 of the statute 
provides that where a responsive pleading is required, all defenses or 
objections, with certain exceptions, not raised are waived. The courts 
of Missouri have held that the words “allowed to be good” refer only 
to the remedy and do not make the contract void, Kludt v. Connett, 
(1943) 350 Mo. 793, 168 SW (2d) 1068; and that to be available as 
defense, the statute of frauds must be pleaded. Beebe v. Columbia 
Aale Co. (1938) , 233 Mo. App. 212, 117 SW (2d) 624. 

The Illinois statute provides that “a contract to sell or a sale of 
any goods or choses in action of the value of $500.00 or upwards shall 
not be enforceable by action unless * * *” 18 Jones IIl. Stat. 
Ann., § 104.048. It is further provided that the facts constituting any 
affirmative defense such as the statute of frauds which, if not ex- 
pressly stated in the pleading would be likely to take the opposite 
party by surprise, must be plainly set forth in the answer or reply. 
§ 104.043. Whereas the decisions are, admittedly, conflicting on the 
subject of pleading the statute of frauds, it appears that, if the pro- 
ceeding before us were to be heard in a Federal court, and respondent 
wished to rely upon the statute as a defense, it would be necessary 
that the statute be pleaded affirmatively or respondent would be 
deemed to have waived the benefit of this defense and the point would 
not be in issue. 

It has been held that a court is not authorized on its own motion 
to invoke the protection of the statute for a party who does not him- 
self plead it or in some way rely upon it during the trial. Chicago At- 
tachment Co. v. Davis Sewing Machine Co. (1892), 142 Ill. 171, 31 
NE 438, 158 ALR 165n. One who is entitled to invoke the defense but 
who remains silent when parole evidence is offered and admitted must 
ever after hold his peace. Dunbar v. Farnum (1937) 109 Vt. 313, 196 
A 237, 241, 114 ALR 996, 1008. And it is too late if nothing is done 
to apprize the court of the statute until the defendant comes to note 
exceptions. Allison v. Stecle (1941), 220 N. C. 318, 17 SE 2 (d) 339. 
The cases cited in our previous order are in accord with this principle. 

While these proceedings are informal and trial procedures are not 
invariably followed, we think adherence to the rule stated is clearly 
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appropriate, if not necessary. To permit respondent to advance the 
defense of the statute of frauds in this case for the first time after 
the close of the hearing and by brief would be to deprive complainant 
of an opportunity to offer evidence in rebuttal or even to argue the 
issue. Further, this would be contrary to the concept of § 47.8 of our 
rules which contemplates that the presiding officer, as well as the op- 
posing party, shall be informed of the precise nature of respondent’s 
defense and of the issues to be tried before the commencement of the 
hearing. Having decided that respondent herein was required to 
plead the statute of frauds affirmatively if he wished to rely upon it 
as a defense, we conclude further that respondent waived the benefit 

_of this defense. We think our conclusions are supported by the facts 
of record and by applicable law. 

Respondent’s remaining allegations of error have also received our 
consideration, but we think all the issues referred to in the petition 
were adequately discussed and considered in our decision of January 
19, 1949. In our opinion the order is supported by the evidence and 
the applicable principles of law. 

Respondent’s request for rehearing is hereby denied, and the peti- 
tion is hereby dismissed without prior service thereof upon com- 
plainant. 

The order of January 19, 1949, shall become effective 30 days after 
the date hereof. 

Service hereof shall be made upon the parties. 


(A. D. 2080) 


Lake Propuce Distrrisutors, Inc. v. ANrHoNy J. Suimpo. PACA 
Doc. No. 5056. Decided April 29, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant sold and delivered to respondent three carloads of oranges 
and grapefruit and respondent accepted them but failed to pay the purchase 
price therefor, and where respondent failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer constitutes an admission 
of the allegations of the complaint and a waiver of hearing on the facts, 
and respondent’s failure to pay the purchase price for the oranges and 
grapefruit accepted by him is a violation of the act for which reparation 
should be awarded complainant in the amount of the full purchase price.* 


Messrs. Hall, Thompson & Hall, of Leesburg, Florida, for complainant. Mr. 
John F.. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was filed on January 15, 1948. A formal com- 
plaint was filed July 26, 1948, alleging failure on the part of respondent 
to pay the purchase price for three carloads of oranges and grapefruit 
bought from complainant on or about October 18, 1947. A copy of 
the report of investigation was served upon the complainant on Febru- 
ary 14,1949. On the same date, copies of the report of investigation 
and the formal complaint were served upon the respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within twenty days thereafter 
and that, in accordance with § 47.8 (c) of the rules of practice, failure 
to file an answer would constitute an admission of the facts alleged in 
the complaint. The respondent has failed to file an answer and this 
proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Lake Produce Distributors, Inc., is a corporation 
whose address is P. O. Box 737, Leesburg, Florida. 

2. Respondent is an individual, Anthony J. Shimbo, whose address 
is Home Savings Bank Building, Room No. 10, Fairmount, West Vir- 
ginia. At the time of the transaction complained of herein, respondent 
was licensed under the act. 

3. On or about October 18, 1947, complainant contracted to sell 
to respondent three carloads of oranges and grapefruit in Bruce boxes 
at the agreed price of $4,373.25, f. o. b. Florida shipping points. 

4, On October 18, 1947, complainant shipped from Fruitland Park, 
Florida, to respondent at Fairmont, West Virginia, in car URTX 
5641, 525 Bruce boxes of oranges and grapefruit which complied with 
the contract as to kind, quality, grade and size. 

5. On October 20, 1947, complainant shipped from Fruitland Park, 
Florida to respondent at Beckley, West Virginia, in car ACL 17911, 
435 Bruce boxes of oranges and grapefruit which complied with the 
contract as to kind, quality, grade and size. 

6. On October 24, 1947, complainant shipped from- Leesburg, 
Florida, to respondent at Fairmont, West Virginia, in car PFE 65329, 
525 Bruce boxes of oranges which complied with the contract as to 
kind, quality, grade and size. 

7. Respondent accepted the three shipments, but has paid to com- 
plainant no part of the $4,373.25 agreed purchase price. 

8. Informal complaint was filed January 15, 1948, which was within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 
CFR 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant three carloads of oranges and grapefruit at the agreed 
price of $4,373.25; that the complainant delivered the commodity in 
accordance with the terms of the contract; and that respondent ac- 
cepted the shipments but has failed to pay any part of the purchase 
price. The failure of the respondent to pay the purchase price is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $4,373.25, with interest, and the facts 
should be published. 

ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,373.25, with interest thereon at 
the rate of 5 percent per annum from November 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2081) 


H. Rorustern & Sons v. AMERICAN VEGETABLE GrowERS. PACA Doc. 
No. 5098. Decided April 29, 1949. 


Failure to Deliver Without Reasonable Cause—Damages 


Where respondent agreed to consign ten carloads of honeydew melons to com- 
plainant for resale and complainant made an accommodation advance of 
$600 on each of ten cars, but respondent only shipped six carloads, and 
failed to file an answer to the complaint, held, that respondent’s failure 
to file an answer constitutes a waiver of hearing and an admission of the 
facts alleged in the complaint and its failure to repay so much of the 
accommodation advance as related to the four carloads which were never 
shipped, aS well as the commissions which would have been earned by 
complainant in reselling the four carloads, constitutes a violation of the 
act for which reparation should be awarded complainant.* 


H. Rothstein & Sons, of Philadelphia, Pennsylvania, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
instituted by the complainant against the respondent alleging failure 
to ship four carloads of honeydew melons in accordance with the 
terms of a consignment contract entered into on July 20, 1948. A copy 
of the report of investigation was served upon the complainant on 
January 28, 1949. Copies of the report of investigation and formal 
complaint were served upon the respondent on February 1, 1949. 

At the time of service of the complaint, respondent was notified 
in writing that an answer to the complaint should be filed within 
twenty days thereafter and that, in accordance with section 47.8 (c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing on the facts and an admission of the allegations 
of the complaint. The respondent has failed to file an answer to 
the complaint and this proceeding is being disposed of on the basis 


of such default. 
FINDINGS OF FACT 


1. Complainant, H. Rothstein & Sons, is a partnership composed 
of Maxwell H. and Israel Rothstein, whose address is 134 Walnut 
Street, Philadelphia, Pennsylvania. 

2. Respondent is an individual, Leonard R. Wernikoff, doing busi- 
ness as American Vegetable Growers, whose address is P. O. Box 2416, 
Phoenix, Arizona. At the time of the transaction complained of 
herein, the respondent was licensed under the act. 

3. On July 20, 1948, in the course of interstate commerce, the parties 
entered into a consignment contract under the terms of which respond- 
ent agreed to consign to complainant ten carloads of U. S. No. 1 
honeydew melons, for the handling of which complainant was to re- 
ceive as a commission 8 percent of the gross sales and, in consideration 
thereof, complainant agreed to advance to respondent an accommoda- 
tion of $600 per car. 

4, On July 21, 1948, complainant, in compliance with his obligation, 
mailed to respondent a check for $6,000 covering an accommodation 
advance on the ten cars of melons, but respondent shipped from load- 
ing point in the State of Arizona only six carloads of melons and 
failed to ship the remaining four carloads. Although respondent re- 
mitted a check for $2,400, representing a refund of the accommodation 
advance for the four cars which it failed to ship, the check was subse- 
quently returned to complainant by respondent’s bank, with the advice 
that payment had been stopped. 

5. The net proceeds realized on the six carloads of melons which 
were shipped is $246.40. 
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6. Because of the failure of the respondent to make delivery of the 
melons, in accordance with the contract, complainant suffered loss and 
damage in the sum of $2,640.32. 

7. The formal complaint was filed on January 5, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing on the facts and an admission of the 
allegations of the complaint, as provided in the rules of practice (7 
CFR, 1945 Supp., 47.8 (c)). 

The facts thus admitted are that the respondent agreed to consign 
to complainant ten carloads of honeydew melons; that the respondent 
shipped only six carloads of melons; that respondent has failed to re- 
pay to complainant the accommodation advance of $600 per car for 
the four cars which were not shipped, a total of $2,400; and that the 
net proceeds from the sale of the six cars which were shipped amounted 
to $246.40. 

The failure of the respondent to deliver, in accordance with the 
terms of the contract, the four carloads of honeydew melons was with- 
out reasonable cause and in violation of section 2 of the act. The failure 
of the respondent to repay to complainant so much of the accommoda- 
tion advance as related to the four cars which were never shipped is 
also a violation of section 2 of the act. In addition, complainant is 
entitled to damages in lieu of the commission which he would have 
earned upon the resale of the four cars of melons which were not 
shipped. The average commission on the six carloads which were 
shipped was $121.68. We conclude, therefore, that the commissions 
due on account of the four cars which were not shipped total $486.72. 

The advance given by complainant to respondent on the four cars 


which respondent failed to ship was $2,400, to which must be added i 


the unpaid commissions on the four cars which were not shipped, or 
$486.72, making a total obligation of $2,886.72. The respondent is 
credited with the net proceeds realized on the six cars which were 
shipped, or $246.40, leaving an unpaid balance of $2,640.32. Com- 
plainant should be awarded reparation in the amount of $2,640. 39, 
with interest, and the facts should be published. 


ORDER 
Within thirty days from the date of this decision respondent shall 


ae RES 


pay to complainant, as reparation, $2,640.32, with interest thereon at 


the rate of 5 percent per annum from August 1, 1948, until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served upon the parties. 
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Russet Rapin Company v. McNeu, Propucs Company. PACA 
Doc. No. 5108. Decided April 29, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant sold a carload of oranges to respondent which accepted them 
but failed to pay the purchase price, and where no answer to the complaint 
has been filed, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a waiver of oral hear- 
ing and the failure to pay the agreed purchase price constitutes a violation 
of the act for which reparation should be awarded complainant.* 


Mr. Paul 8. Buchman, of Plant City, Florida, for complainant. Mr. John F. 
McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent alleging failure 
to pay the purchase price for a carload of oranges bought from com- 
plainant on June 11, 1948. A copy of the report of investigation was 
served upon the complainant’s attorney on February 19, 1949. Copies 
of the report of investigation and formal complaint were served upon 
the respondent on February 22, 1949. 

At the time of service of the complaint, respondent was notified in 
writing that an answer to the complaint should be filed within twenty 
days thereafter and that, in accordance with section 47.8 (c) of the 
rules of practice, failure to file an answer would constitute a waiver of 
oral hearing on the facts and an admission of the facts alleged in the 
complaint. The respondent has failed to file an answer to the com- 
plaint and this proceeding is being disposed of on the basis of such 
default. 

FINDINGS OF FACT 


1. The complainant is an individual, Russell Rabin, doing business 
as Russell Rabin Company, whose address is Plant City, Florida. 

2. Respondent is an individual, Beatrice B. McNeil, doing business 
as McNeil Produce Company, whose address is 238 North Green 
Street, Detroit, Michigan. At the time of the transaction complained 
of herein respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 








452 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D, 


3. On June 11, 1948, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent one carload of U. S. 
Combination grade oranges at the agreed price of $1,540, delivered, 
less freight of $689.98 to Detroit, Michigan. 

4. On June 5, 1948, complainant had shipped the carload of oranges 
in Car No. PFE 6926 from loading point in the State of Florida, 
and after entering into this contract diverted the car to respondent 
at Detroit, Michigan, on June 11. 

5. Upon arrival of the carload of oranges at destination, the re- 
spondent accepted them, in compliance with the contract of sale, but 
has failed to pay to complainant any part of the purchase price of 
$850.02. 

6. The formal complaint was filed on January 24, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 CFR 
1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
complainant a carload of oranges at the agreed price of $1,540, less 
freight in the amount of $689.98; that the complainant delivered the 
commodity in accordance with the terms of the contract; and that 
respondent accepted the shipment but has failed to pay any part of 
the purchase price. The failure of the respondent to pay the agreed 
purchase price is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $850.02, with interest, 
and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent 
shall pay to complainant, as reparation, $850.02, with interest thereon 
at the rate of 5 percent per annum from July 1, 1948, until paid. 

The fact and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


H. P. Hoop & Sons, Inc. v. Du Monn, Commissioner or AGRICULTURE 
AND MARKETS OF THE STATE OF New York, 336 U.S. 525. Decided 
April 4, 1949. 


ON WRIT OF CERTIORARI TO THE SUPREME COURT OF THE STATE 
OF NEW YORK, ALBANY COUNTY 


Commerce—Lack of Power of State of New York to Deny to Interstate Milk 
Dealer Additional Facilities 


The Commissioner of Agriculture and Markets of the State of New York had 
no power to deny to a milk dealer additional facilities to acquire and ship 
milk in interstate commerce on the ground that such limitation will protect 
and advance local economic interests by limiting competition and preserv- 
ing supply for local consumption since the limitation upon interstate business 
violated the Commerce Clause of the Federal Constitution and was not 
authorized by the federal legislation pursuant to the Commerce Clause.* 


Constitutional Law—Constitutionality of Regulation of Production and 
Distribution of Milk—Public Health and Welfare 


Production and distribution of milk are so intimately related to public health 
and welfare that the need for regulation to protect those interests has long 
been recognized and is, from a constitutional standpoint, hardly contro- 
versial.* 


Commerce—Lack of Power of State to Promote Its Economic Advantage by 
Burdening of Interstae Commerce 


While a state possesses the power to shelter its people from menaces to their 
health or safety and from fraud, even when those dangers emanate from 
interstate commerce, it lacks power to retard, burden or constrict the flow 
of such commerce for their economic advantage.* 


Commerce—Lack of Power of State to Accord Its Consumers Preferred Right 
of Purchase 


A state cannot accord to its own consumers a preferred right of purchase over 
consumers in other states.* 


Commerce—Relationship between Intrastate and Interstate Activities— 
Absence of Congressional Action 


While the Constitution vests in Congress the power to regulate commerce among 
the states, it does not say what the states may or may not do in the absence 
of congressional action, nor how to draw the line between what is and what 


*Reference to each point involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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is not commerce among the states, and perhaps even more than by interpre- 
tation of its written word, the court has advanced the solidarity and pros- 


perity of this Nation by the meaning it has given to these great silences 
of the Constitution.* 


Commerce—Lack of Power of State to Advance Its Commercial Interests by 
Curtailing Movement of Articles of Commerce—Health and Safety of People 


A state has no power to advance its own commercial interests by curtailing the 
* movement of articles of commerce, either into or out of the state, although 
they have the right to impose even burdensome regulations in the interest 

of local health and safety.* 


Commerce—Lack of Power of State to Regulate Article of Interstate Commerce 


When a state recognizes an article to be a subject of commerce, it cannot prohibit 
it from being a subject of interstate commerce, and the right to engage in 
interstate commerce is not the gift of a state, and it cannot regulate or 
restrain it.* 


Commerce—Lack of Power of State to Suppress Competition—Health and 
Safety of People 


A state has no power to isolate its own economy and it may not use its admitted 
powers to protect the health and safety of its people as a basis for suppressing 
competition.* 


Commerce—Nature of Economic System Fostered by the Commerce Clause 


The economic system fostered by the commerce clause, is that every farmer and 
every craftsman shall be encouraged to produce by the certainty that he will 
have free access to every market in the Nation, that no home embargoes will 
withhold his export, and no foreign state will by customs duties or regulations 
exclude them, and, that every consumer may look to the free competition 
from every producing area in the Nation to protect him from exploitation 


by any.* 


Commerce—Lack of Power of State to Suppress Competition—Effect of 
Supplying Milk Dealer with Other Facilities in State 


State which had insisted that denial to a distributor of a license for a fourth milk 
receiving depot does not restrict or obstruct interestate commerce because 
milk distributor has been licensed at its other plants without condition or 
limitation as to the quantities it might purchase could not overcome the 
constitutional objection that the state has no power to suppress competition.* 


Commerce—Federal and State Regulation of Milk—Police Power of State 


The Congressional regulation contemplates and permits a wide latitude in which 
the state may exercise its police power over the local facilities for handling 
milk.* 


*Reference to each point involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Commerce—Power of Congress to Curtail Shipments of Milk in Interstate 
Commerce 


Congress in the National interest could prohibit or curtail shipments of milk in 
interstate commerce, unless and until local demands are met, and if Congress 
deems it in the National interest, it could authorize the states to place similar 
restraints on movement of articles of commerce.* 


Commerce—Lack of Power of State To Impose Restraint on Interstate 
Commerce 


A State cannot impose a restraint on interstate commerce on the ground that the 
State regulation coincided with, supplemented and was part of the federal 
regulatory scheme.* 

Denial by State of a license to a milk distributor to operate additional facilities 
for acquisition and shipment of milk in interstate commerce could not be 
justified on the ground that such regulation was a supplement to federal 
regulation, in view of the state’s purpose to avoid competition and preserve 
local supply and in view of the specific provision in the federal statute against 
inclusion of such policy in a federal milk order.* 


Commerce—State Limitation on Export of Milk Prohibited by Agricultural 
Marketing Agreement Act 


A state limitation on the export of milk, for the benefit of the state’s own con- 
sumers, is not authorized by the Agricultural Marketing Agreement Act.* 


Commerce—Object of Federal Program 


The object of federal program to raise and stabilize the price of farm products 
was to stimulate interstate commerce.* 


Court Decisions Compared and Distinguished 


Milk Board v. Eisenberg, 306 U. S. 346 (1939); Baldwin v. Seelig, 294 U. S. 
511 (1935). 


Proceeding in the matter of the application of H. P. Hood & Sons, 
Inc., to review determination of C. Chester Du Mond, as Commis- 
sioner of Agriculture and Markets of the State of New York, which 
granted petitioner a milk dealer’s renewal license to operate three 
milk plants in New York, but which denied application for a license 
to establish and operate a fourth milk plant at the village of Green- 
wich. An order of the Appellate Division, 271 App. Div. 394, 66 


*Reference to each point involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Kd. 
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N. Y. S. 2d 732, confirming the determination of the Commissioner, 
was affirmed by the Court of Appeals of New York, 297 N. Y. 209, 
78 N. E. 2d 476, and petitioner brings certiorari. 


Reversed and cause remanded. 


Mr. Warten F. Farr, of Boston, Mass., for petitioner. 


Messrs. Nathaniel L. Goldstein, Wendell P. Brown, and Robert G. Blabey, all of 
Albany, N. Y., for respondent. 


Mr. Justice FrRaNKFurRTER, Mr. Justice Ruriever, Mr. Justice 
Brack, and Mr. Justice Murpny dissenting. 


Mr. Justice Jackson delivered the opinion of the Court. 


This case concerns the power of the State of New York to deny 
additional facilities to acquire and ship milk in interstate commerce 
where the grounds of denial are that such limitation upon interstate 
business will protect and advance local economic interests. 

H. P. Hood & Sons, Inc., a Massachusetts corporation, has long 
distributed milk and its products to inhabitants of Boston. That 
city obtains about 90% of its fluid milk from states other than Massa- 
chusetts. Dairies located in New York State since about 1900 have 
been among the sources of Boston’s supply, their contribution having 
varied but during the last ten years approximating 8%. The area 
in which Hood has been denied an additional license to make inter- 
state purchases has been developed as a part of the Boston milk shed 
from which both the Hood Company and a competitor have shipped 
to Boston. 

The state courts have held and it is conceded here that Hood’s 
entire business in New York, present and proposed, is interstate com- 
merce. This Hood has conducted for some time by means of three 
receiving depots, where it takes raw milk from farmers. Milk is not 
processed in New York but is weighed, tested and, if necessary, cooled 
and on the same day shipped as fluid milk to Boston. These existing 
plants have been operated under license from the State and are not 
in question here as the State has licensed Hood to continue them. 
The controversy concerns a proposed additional plant for the same 
kind of operation at Greenwich, New York.’ 

*The New York Court of Appeals described the geographical situation with respect to 
petitioner's present and proposed plants as follows: “The extension would have permitted 
petitioner to operate a milk receiving plant at Greenwich, New York, in addition to peti- 
tioner’s other similar plants already licensed and operating at Eagle Bridge, Salem and 
Norfolk, in this State. Eagle Bridge is in Rensselaer County and Salem and Greenwich are 
in Washington County, Rensselaer County being adjacent to Washington County on the 


south, and both these counties being on the easterly edge of New York State, bordering on 
Massachusetts and Vermont. Petitioner's Norfolk establishment is in St. Lawrence County 
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Article 21 of the Agriculture and Markets Law of New York? 
forbids a dealer to buy milk from producers unless licensed to do so 
by the Commissioner of Agriculture and Markets. For the license 
he must pay a substantial fee and furnish a bond to assure prompt 
payment to producers for milk. Under § 258, the Commissioner may 
not grant a license unless satisfied “that the applicant is qualified by 
character, experience, financial responsibility and equipment to 
properly conduct the proposed business.”* The Hood Company 
concededly has met all the foregoing tests and license for an ad- 
ditional plant was not denied for any failure to comply with these 
requirements. 

The Commissioner’s denial was based on further provisions of this 
section which require him to be satisfied “that the issuance of the 
license will not tend to a destructive competition in a market already 
adequately served, and that the issuance of the license will be in the 
public interest.” 

Upon the hearing pursuant to the statute, milk dealers competing 
with Hood as buyers in the area opposed licensing the proposed Green- 
wich plant. They complained that Hood, by reason of conditions 
under which it sold in Boston, had competitive advantages under 
applicable federal milk orders, Boston health regulations, and OPA 
ceiling prices. There was also evidence of a temporary shortage 
of supply in the Troy, New York market during the fall and winter 
of 1945-46. The Commissioner was urged not to allow Hood to 
compete for additional supplies of milk or to take on producers then 
delivering to other dealers. 

The Commissioner found that Hood, if licensed at Greenwich, 
would permit its present suppliers, at their option, to deliver at the 
new plant rather than the old ones and for a substantial number this 
would mean shorter hauls and savings in delivery costs. The new 
plant also would attract twenty to thirty producers, some of whose 
milk Hood anticipates will or may be diverted from other buyers. 


8 A. D. 


in another part of New York State, and serves a different area and a different group of 
milk producers. The present Eagle Bridge and Salem depots, however, are quite close 
together and the proposed Greenwich plant, for which a license has been refused, Is ten 
miles from Salem and twelve miles from Eagle Bridge.” 297 N. Y. 209, 212; 78 N. Hi. 2d 
476, 477. 

2? Laws of 1934, c. 126. 

3 Section 258—c provides in pertinent part as follows: 

“No license shall] be granted to a person not now engaged in business as a milk dealer 
except for the continuation of a now existing business, and no license shall be granted to 
authorize the extension of an existing business by the operation of an additional plant or 
other new or additional facility, unless the commissioner is satisfied that the applicant 
is qualified by character, experience, financial responsibility and equipment to properly 
conduct the proposed business, that the issuance of a license will not tend to a destructive 
competition in a market already adequately served, and that the issuance of the license is 


in the public interest * * 
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Other large milk distributors have plants within the general area and 
dealers serving Troy obtain milk in the locality. He found that 
Troy was inadequately supplied during the preceding short season, 

In denying the application for expanded facilities, the Commis- 
sioner states his grounds as follows: 

“If applicant is permitted to equip and operate another milk plant in this 
territory, and to take on producers now delivering to plants other than those 
which it operates, it will tend to reduce the volume of milk received at the plants 
which lose those producers, and will tend to increase the cost of handling 


milk in those plants. 
“If applicant takes producers now delivering milk to local markets such as 


Troy, it will have a tendency to deprive such markets of a supply needed during 


the short season. 
“There is no evidence that any producer is without a market for his milk. 


There is no evidence that any producers not now delivering milk to applicant 
would receive any higher price, were they to deliver their milk to applicant’s 


proposed plant. 
“The issuance of a license to applicant which would permit it to operate an 


additional plant, would tend to a destructive competition in a market already 
adequately served, and would not be in the public interest.” * 

Denial of the license was sustained by the Court of Appeals *® over 
constitutional objections duly urged under the Commerce Clause * 
and, because of the importance of the questions involved, we brought 
the case here by certiorari.’ 

Production and distribution of milk are so intimately related to 
public health and welfare that the need for regulation to protect 
those interests has long been recognized and is, from a constitutional 
standpoint, hardly controversial. Also, the economy of the industry 
is so eccentric that economic controls have been found at once necessary 
and difficult. These have evolved detailed, intricate and comprehen- 
sive regulations, including price-fixing. They have been much liti- 
gated but were generally sustained by this Court as within the powers 
of the State over its internal commerce as against the claim that they 
violated the Fourteenth Amendment.* MNebbiav. New York, 291 U.S. 
502; Hegeman Farms Corp. v. Baldwin, 293 U. S. 163; Borden Co. 
v. Ten Eyck, 297 U.S. 251. But see Mayflower Farms v. Ten Eyck, 
297 U. S. 266. As the states extended their efforts to control various 
phases of export and import also, questions were raised as to limita- 





* This finding follows the statutory language. See Note 3. 

§297 N. Y. 209; 78 N. B. 24 476. 

*U. 8. Const., Art. I, § 8, cl. 8, —— Congress power “To regulate Commerce * * * 
among the several States * 

1335 U. 8. 808. 

s“e ¢ © nor shall any State deprive any person of life, liberty, or property, without 
— aay of law; nor deny to any person within its jurisdiction the equal protection of 
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tions on state power under the Commerce Clause of the Constitution. 

Pennsylvania enacted a law including provisions to protect pro- 
ducers which were very similar to those of this New York Act. A 
concern which operated a receiving plant in Pennsylvania from which 
it shipped milk to the New York City market challenged the Act upon 
grounds thus defined by this Court: “The respondent contends that 
the Act, if construed to require it to obtain a license, to file a bond 
for the protection of producers, and to pay the farmers the prices 
prescribed by the Board, unconstitutionally regulates and burdens 
interstate commerce.” Milk Board v. Eisenberg, 306 U. S. 346, 350. 
This Court, specifically limiting its judgment to the Act’s provisions 
with respect to license, bond and regulation of prices to be paid to 
producers, éd. at 352, considered their effect on interstate commerce 
“incidental and not forbidden by the Constitution, in the absence of 
regulation by Congress.” Jd. at 353. 

The present controversy begins where the Eisenberg decision left 
off. New York’s regulations, designed to assure producers a fair 
price and a responsible purchaser, and consumers a sanitary and 
modernly equipped handler, are not challenged here but have been 
complied with. It is only additional restrictions, imposed for the 
avowed purpose and with the practical effect of curtailing the volume 
of interstate commerce to aid local economic interests, that are in 
question here, and no such measures were attempted or such ends 
sought to be served in the Act before the Court in the Fisenberg case.° 

Our decision in a milk litigation most relevant to the present 
controversy deals with the converse of the present situation. Baldwin 
v. Seelig, 294 U. S. 511. In that case, New York placed conditions 
and limitations on the local sale of milk imported from Vermont 
designed in practical effect to exclude it, while here its order proposes 


_ to limit the local facilities for purchase of additional milk so as to 


withhold milk from export. The State agreed then, as now, that 
the Commerce Clause prohibits it from directly curtailing movement 
of milk into or out of the State. But in the earlier case, it contended 
that the same result could be accomplished by controlling delivery, 
bottling and sale after arrival, while here it says it can do so by 
curtailing facilities for its purchase and receipt before it is shipped 
out. In neither case is the measure supported by health or safety 
considerations but solely by protection of local economic interests, such 
as supply for local consumption and limitation of competition. This 


Court unanimously rejected the State’s contention in the Seelig case 


*The Court said: “The Commonwealth [of Pennsylvania] does not essay to regulate or 
to restrain the shipment of the respondent’s milk into New York * * *,” 806 U. 8. 
846, 352. 
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and held that the Commerce Clause, even in the absence of congres- 
sional action, prohibits such regulations for such ends. 

The opinion was by Mr. Justice Cardozo, experienced in the milk 
problems of New York and favorably disposed toward the efforts 
of the State to control the industry. Hegeman Farms Corp. v. Bald- 
win, 293 U. S. 163; Borden Co. v. Baldwin, 293 U. S. 194, concur- 
rence at 213; Mayflower Farms v. Ten Eyck, 297 U.S. 266, dissent at 
274. It recognized, as do we, broad power in the State to protect 
its inhabitants against perils to health or safety, fraudulent traders 
and highway hazards even by use of measures which bear adversely 
upon interstate commerce. But it laid repeated emphasis upon the 
* principle that the State may not promote its own economic advantages 
by curtailment or burdening of interstate commerce. 

The Constitution, said Mr. Justice Cardozo for the unanimous 
Court, “was framed upon the theory that the peoples of the several 
states must sink or swim together, and that in the long run prosperity 
and salvation are in union and not division.” *° He reiterated that 
the economic objective, as distinguished from any health, safety and 
fair-dealing purpose of the regulation, was the root of its invalidity. 
The action of the State would “neutralize the economic consequences 
of free trade among the states.” “Such a power, if exerted, will set 
a barrier to traffic between one state and another as effective as if cus- 
toms duties, equal to the price differential, had been laid upon the 
thing transported.” ** “If New York, in order to promote the eco- 
nomic welfare of her farmers, may guard them against competition 
with the cheaper prices of Vermont, the door has been opened to 


rivalries and reprisals that were meant to be averted by subjecting [ 


commerce between the States to the power of the Nation.”** And 
again, “Neither the power to tax nor the police power may be used by 
the state of destination with the aim and effect of establishing an 
economic barrier against competition with the products of another 
state or the labor of its residents. Restrictions so contrived are an 
unreasonable clog upon the mobility of commerce. They set up what 
are equivalent to a rampart of customs duties designed to neutralize 
advantages belonging to the place of origin. They are thus hostile in 
conception as well as burdensome in result.” ** 

This distinction between the power of the State to shelter its people 
from menaces to their health or safety and from fraud, even when 
those dangers emanate from interstate commerce, and its lack of 

2 294 U. 8. 511, 523. 

1 Id., 526. 

2 Id., 521. 


3 Td., 522. 
4 1d., 527. 
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power to retard, burden or constrict the flow of such commerce for 


" their economic advantage, is one deeply rooted in both our history and 
ilk our law. 

rts When victory relieved the Colonies from the pressure for solidarity 
Id- that war had exerted, a drift toward anarchy and commercial war- 
- fare between the states began. “* * * each state would legislate 
at according to its estimate of its own interests, the importance of its 
act own products, and the local advantages or disadvantages of its posi- 
ars tion in a political or commercial view.” This came “to threaten at 
ly once the peace and safety of the Union.” Story, The Constitution, 
he §§ 259, 260. See Fiske, The Critical Period of American History, 
04 144; Warren, Zhe Marking of the Constitution, 567. The sole pur- 
| pose for which Virginia initiated the movement which ultimately pro- 
us duced the Constitution was “to take into consideration the trade of 
al the United States; to examine the relative situations and trade of 
ty the said state; to consider how far a uniform system in their commer- 
at cial regulation may be necessary to their common interest and their 


d permanent harmony” and for that purpose the General Assembly of 
Virginia in January of 1786 named commissioners and proposed their 


cs meeting with those from other states. Documents, Formation of the 
t Union, 12 H. Docs., 69th Cong., 1st Sess., p. 38 

. The desire of the Forefathers to federalize regulation of foreign 
ie and interstate commerce stands in sharp contrast to their jealous 


preservation of power over their internal affairs. No other federal 
power was so universally assumed to be necessary, no other state 
power was so readily relinquished. There was no desire to authorize 
federal interference with social conditions or legal institutions of the 
states. Even the Bill of Rights amendments were framed only as a 
limitation upon the powers of Congress. The states were quite con- 
tent with their several and diverse controls over most matters but, as 
Madison has indicated, “want of a general power over Commerce led 
to an exercise of this power separately, by the States, which not only 
proved abortive, but engendered rival, conflicting and angry regu- 
lations.” 3 Farrand, Records of the Federal Convention, 547. 
The necessity of centralized regulation of commerce among the 
| states was so obvious and so fully recognized that the few words of the 
f Commerce Clause were little illuminated by debate. But the signifi- 
' cance of the clause was not lost and its effect was immediate and 
¢ | salutary. We are told by so responsible an authority as Mr. Jeffer- 
son’s first appointee to this Court that “there was not a State in the 
Union in which there did not, at that time, exist a variety of commercial 
| regulations; concerning which it is too much to suppose, that the 
_ _ whole ground covered by these regulations was immediately assumed 
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by actual legislation, under the authority of the Union. But where 


was the existing statute on this subject, that a State attempted to 


execute? Or by what State was it ever thought necessary to repeal 
those statutes? By common consent, these laws dropped lifeless from 
their statute books, for want of the sustaining power, that had been 
relinquished to Congress.” Gibbons v. Ogden, 9 Wheat. 1, concurring 
opinion at 226. 

The Commerce Clause is one of the most prolific sources of national 
power and an equally prolific source of conflict with legislation of the 
state. While the Constitution vests in Congress the power to regu- 
late commerce among the states, it does not say what the states may 
or may not do in the absence of congressional action, nor how to draw 
the line between what is and what is not commerce among the states, 
Perhaps even more than by interpretation of its written word, this 
Court has advanced the solidarity and prosperity of this Nation by 
the meaning it has given to these great silences of the Constitution. 

Baldwin v. Seelig, 294 U. S. 511, is an explicit, impressive, recent 
and unanimous condemnation by this Court of economic restraints 
on interstate commerce for local economic advantage, but it does not 
stand alone. This Court consistently has rebuffed attempts of states 
to advance their own commercial interests by curtailing the movement 
of articles of commerce, either into or out of the state, while generally 
supporting their right to impose even burdensome regulations in the 
interest of local health and safety. As most states serve their own 
interests best by sending their produce to market, the cases in which 
this Court has been obliged to deal with prohibitions or limitations by 
states upon exports of articles of commerce are not numerous. How- 
ever, in a leading case, Oklahoma v. Kansas Natural Gas Co., 221 U.S. 
229, the Court denied constitutional validity to a statute by which 
Oklahoma, by regulation of gas companies and pipe lines, sought to 
restrict the export of natural gas. The Court held that when a state 


recognizes an article to be a subject of commerce, it cannot prohibit © 


it from being a subject of interstate commerce; that the right to 
engage in interstate commerce is not the gift of a state, and that a 
state cannot regulate or restrain it. 

Later West Virginia, by act of the Legislature, undertook regulation 
of pipe-line companies intended to keep within West Virginia all 
natural gas there produced that might be required for local needs. 
This Court held that the State could not accord to its own consumers 
a preferred right of purchase over consumers in other states and in 
language applicable to the case before us now said, “Much of the 
business is interstate and has grown up through a course of years. 
West Virginia encouraged and sanctioned the development of that 
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part of the business and has profited greatly by it. Her present effort, 
rightly understood, is to subordinate that part to the local business 
within her borders. In other words, it is in effect an attempt to 
regulate the interstate business to the advantage of the local con- 
sumers. But this she may not do.” Pennsylvania v. West Virginia, 
262 U. S. 553, at 597, 598. 

In Foster Packing Co. v. Haydel, 278 U. S. 1, the Court cited these 
two cases as authority for the proposition that “A State is without 
power to prevent privately owned articles of trade from being shipped 
and sold in interstate commerce on the ground that they are required 
to satisfy local demands or because they are needed by the people of 
the State.” 278 U. S. 1, 10. The Court also pointed out that “the 
purpose [of the statute there involved] is not to retain the shrimp 
for the use of the people of Louisiana; it is to favor the canning of 
the meat and the manufacture of bran in Louisiana. * * *” Jd., 
at 13. Thus in the Foster case, and in the companion case Johnson 
v. Haydel, 278 U. S. 16, although the articles sought to be regulated 
were shrimp and oysters, which under ordinary conditions might not 
be considered subjects of commerce, the Court invalidated state en- 
actments attempting to promote local interests at the expense of inter- 
state commerce. 

In Parker v. Brown, 317 U. S. 341, California’s restrictions on sales 
of raisins within the State to those who were there processing and 
packing them were attacked as invalid because approximately 95% 
of the crop would find its way into interstate commerce after process- 
ing and packing. However, the Court said: “* * * no case has 
gone so far as to hold that a state could not license or otherwise regu- 
late the sale of articles within the state because the buyer, after process- 
ing and packing them, will in the normal course of business, sell and 
ship them in interstate commerce. * * * The regulation is thus 
applied to transactions wholly intrastate before the raisins are ready 
for shipment in interstate commerce.” 317 U. S. 341 at 3¢1. This 
regulation of sale to local processors was distinguished from those 
which were held invalid in Lemke v. Farmers Grain Co., 258 U.S. 50, 
and Shafer v. Farmers Grain Co., 268 U. S. 189, because the regulation 
in the earlier cases was “of the business of those who purchased grain 
within the state for immediate shipment out of it.” Jbid. In those 
cases, the regulation was of interstate commerce itself. Another ele- 
ment in the Parker case which led the Court to sustain the California 
regulation was that it was one which the policy of Congress was to 
aid and encourage, and the Secretary of Agriculture had approved 
the State program by loans, 
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The most recent case of this kind, 7’oomer v. Witsell, 334 U. S. 385, 
involved, among other things, a South Carolina requirement that the 
owners of shrimp boats fishing off its shores dock at a South Carolina 
port and unload, pack and stamp their catch with a tax stamp before 
shipping or transporting it to another state. It was considered that 
the effect of this section of the statute was to divert to South Carolina 
employment and business which might otherwise go to other states, 
and the Court pointed out that “the necessary tendency of the statute 
is to impose an artificial rigidity on the economic pattern of the in- 
dustry.” 334 U. S. 385, 403-404. It was held that the Commerce 
Clause was violated by such a provision. 

This principle that our economic unit is the Nation, which alone has 
the gamut of powers necessary to control of the economy, including 
the vital power of erecting customs barriers against foreign competi- 
tion, has as its corollary that the states are not separable economic 
units. As the Court said in Baldwin v. Seelig, 294 U. S. 541, 527, 
“what is ultimate is the principle that one state in its dealing with 
another may not place itself in a position of economic isolation.” In 
so speaking it but followed the principle that the state may not use 
its admitted powers to protect the health and safety of its people as a 
basis for suppressing competition. In Buck v. Kuykendall, 267 U.S. 
307, the Court struck down a state act because, in the language of Mr. 
Justice Brandeis, “Its primary purpose is not regulation with a view 
to safety or to conservation of the highways, but the prohibition of 
competition.” ‘The same argument here advanced, that limitation of 
competition would itself contribute to safety and conservation, and 
therefore indirectly serve an end permissible to the state, was there 
declared “not sound.” 267 U.S. 307,315. Itisno better here. This 
Court has not only recognized this disability of the state to isolate its 
own economy as a basis for striking down parochial legislative poli- 
cies designed to do so, but it has recognized the incapacity of the state 
to protect its own inhabitants from competition as a reason for sustain- 
ing particular exercises of the commerce power of Congress to reach 

matters in which states were so disabled. Cf. Steward Machine Co. v. 
Davis, 301 U. S. 548; Carmichael v. Southern Coal Co., 301 U. S. 495; 
Helvering v. Davis, 301 U. S. 619. 

The material success that has come to inhabitants of the states which 
make up this federal free trade unit has been the most impressive in 
the history of commerce, but the established interdependence of the 
states only emphasizes the necessity of protecting interstate movement 
of goods against local burdens and repressions. We need only con- 
sider the consequences if each of the few states that produce copper, 
lead, high-grade iron ore, timber, cotton, oil or gas should decree that 
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industries located in that state shall have priority. What fantastic 
rivalries and dislocations and reprisals would ensue if such practices 
were begun! Or suppose that the field of discrimination and retalia- 
tion be industry. May Michigan provide that automobiles cannot be 
taken out of that State until local dealers’ demands are fully met? 
Would she not have every argument in the favor of such a statute that 
can be offered in support of New York’s limiting sales of milk for 
out-of-state shipment to protect the economic interests of her com- 
peting dealers and local consumers? Could Ohio then pounce upon 
the rubber-tire industry, on which she has a substantial grip, to retali- 
ate for Michigan’s auto monopoly ? 

Our system, fostered by the Commerce Clause, is that every farmer 
and every craftsman shall be encouraged to produce by the certainty 
that he will have free access to every market in the Nation, that no 
home embargoes will withhold his export, and no foreign state will by 
customs duties or regulations exclude them. Likewise, every con- 
sumer may look to the free competition from every producing area in 
the Nation to protect him from exploitation by any. Such was the 
vision of the Founders; such has been the doctrine of this Court which 
has given it reality. 

The State, however, insists that denial of the license for a new 
plant does not restrict or obstruct interstate commerce, because pe- 
titioner has been licensed at its other plants without condition or 
limitation as to the quantities it may purchase. Hence, it is said, 
all that has been denied petitioner is a local convenience—that of 
being able to buy and receive at Greenwich quantities of milk it is free 
to buy at Eagle Bridge and Salem. It suggests that, by increased 
efliciency or enlarged capacity at its other plants, petitioner might 
sufficiently increase its supply through those facilities. 

The weakness of this contention is that a buyer has to buy where 
there is a willing seller, and the peculiarities of the milk business 
necessitate location of a receiving and cooling station for nearby 
producers. The Commissioner has not made and there is nothing to 
persuade us that he could have made findings that petitioner can ob- 
tain such additional supplies through its existing facilities; indeed 
he found that “applicant has experienced some difficulty during the 
flush season because of the inability of the plant facilities to handle 
the milk by 9 a. m.,” the time its receipt is required by Boston health 
authorities unless it is cooled by the farmer before delivery, and a 
substantial part of it is not. 

But the argument also asks us to assume that the Commissioner’s 
order will not operate in the way he found that it would as a reason 
for making it. He found that petitioner, at its new plant, would 
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divert milk from the plants of some other large handlers in the vi- 
cinity, which plants “can handle more milk.” This competition he 
did not approve. He also found it would tend to deprive local markets 
of needed supplies during the short season. In the face of affirmative 
findings that the proposed plant would increase petitioner’s supply, 
we can hardly be asked to assume that denial of the license will not 
deny petitioner access to such added supplies. While the state power 
is applied in this case to limit expansion by a handler of milk who 
already has been allowed some purchasing facilities, the argument 
for doing so, if sustained, would be equally effective to exclude an 
entirely new foreign handler from coming into the state to purchase. 

The State, however, contends that such restraint or obstruction as 
its order imposes on interstate commerce does not violate the Com- 
merce Clause because the State regulation coincides with, supplements 
and is part of the federal regulatory scheme. This contention that 
Congress has taken possession of “the field” but shared it with the 
State, it is to be noted, reverses the contention usually made in com- 
parable cases, which is that Congress has not fully occupied the field 
and hence the State may fill the void. 

Congress, as a part of its Agricultural Marketing Agreement Act,® 
authorizes the Secretary of Agriculture to issue orders regulating the 
handling of several agricultural products, including milk, when they 
are within the reach of its commerce power. As to milk, it sets up, 
§ 8c (5), 7 U.S. C. § 608c (5), a rather complicated system of fixing 
prices to be paid to producers through equalization pools which dis- 
tribute the total value of all milk sold in a specified market among 
the producers supplying that market. This federal regulation was 
sustained and explained in United States v. Rock Royal Cooperative, 
Inc., 307 U. S. 583; H. P. Hood & Sons v. United States, 307 U. S. 
588; see also Stark v. Wickard, 321 U. S. 288. Section 10 of the 
Federal Act ** also authorizes federal officials to engage in conferences, 
joint hearings and cooperation with the state authorities. 

New York State, in its present and antecedent statutes, has author- 
ized its state authorities to confer with federal officials on milk con- 
trol problems *" and a series of conferences and joint hearings have 
been held. The two authorities formalized their collaboration in 


1938 by signing a “memorandum of the principles of cooperation to - 


be observed in the formulation and administration of complementary 
orders for milk for marketing areas located within the State of New 


1% Act of June 3, 1937, c. 296, 50 Stat. 246, as amended, 7 U. 8. C. § 601 et seq. 
%*7U.8.C. § 610 (i). 
17 §§ 258-n. 
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York, to be issued concurrently by the Secretary of Agriculture and 
the Commissioner of Agriculture and Markets.” 

But no federal approval or responsibility for the challenged fea- 
tures of this order appears in any of these provisions or arrangements. 
The “memorandum of the principles of cooperation” relates only to 
marketing areas in New York, while the marketing area served by 
Hood is entirely outside of New York and is controlled by Federal 
Order No. 4, applicable to the greater Boston market.* Federal 
Order No. 27 is applicable to the New York metropolitan market * 
and it is as to this order that the State of New York is recognized by 
the memorandum as entitled to consultation. There is no such finan- 
cial support as was given in Parker v. Brown, 317 U.S. 341. 

The Congressional regulation contemplates and permits a wide lati- 
tude in which the State may exercise its police power over the local 
facilities for handling milk. We assume, though it is not necessary 
to decide, that the Federal Act does not preclude a state from placing 
restrictions and obstructions in the way of interstate commerce for 
the ends and purposes always held permissible under the Commerce 
Clause. But here the challenge is only to a denial of facilities for in- 
terstate commerce upon the sole and specific grounds that it will 
subject others to competition and take supplies needed locally, an end, 
as we have shown, always held to be precluded by the Commerce 
Clause. We have no doubt that Congress in the national interest 
could prohibit or curtail shipments of milk in interstate commerce, 
unless and until local demands are met. Nor do we know of any rea- 
son why Congress may not, if it deems it in the national interest, au- 
thorize the states to place similar restraints on movement of articles of 
commerce. And the provisions looking to state cooperation may be 
sufficient to warrant the state in imposing regulations approved by 
the federal authorities, even if they otherwise might run counter to 
the decisions that coincidence is as fatal as conflict when Congress acts. 
See Bethlehem Steel Co. v. New York State Labor Relations Board, 
330 U. S. 767. It is, of course, a quite different thing if Congress 
through its agents find such restrictions upon interstate commerce ad- 
vance the national welfare, than if a locality is held free to impose 
them because it, judging its own cause, finds them in the interest of 
local prosperity. 

When it is considered that the Federal Act was passed expressly to 
overcome “disruption of the orderly exchange of commodities in inter- 
state commerce” and conditions found to “burden and obstruct the 


*7C. F. R. §§ 904.1-904.202 (1947 Supp.). 
7 C. F. R. §§ 927.1-927.202 (1947 Supp.). 
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normal channels of interstate commerce,” 7 U. S. C. § 601, it seems 
clear that we can not sustain the State’s argument that its restrictions 
here involved supplement and further the federal scheme. 

Moreover, we can hardly assume that the challenged provisions of 
this order advance the federal scheme of regulation because Congress 
forbids inclusion of such a policy in a federal milk order. Section 
8c (5) (G) of the Act provides: 

“No marketing agreement or order applicable to milk and its products in any 
marketing area shall prohibit or in any manner limit, in the case of the 
products of milk, the marketing in that area of any milk or product thereof 
produced in any production area in the United States.” ” 

While there may be difference of opinion as to whether this au- 
thorizes the Federal Order to limit, so long as it does not prohibit, 
interstate shipment of milk, see Bailey Farms Dairy Co. v. Anderson, 
157 F. 2d 87, 96; Bailey Farms Dairy Co. v. Jones, 61 F. Supp. 209, 
221; a question upon which we express no opinion, it is clear that the 
policy of the provision is inconsistent with the State’s contention that 
it may, in its own interest, impose such a limitation as a coincident or 
supplement to federal regulation. 

The only federal restriction of handlers’ purchases from new pro- 
ducers, found in § 8c (5) (B), authorizes inclusion, in orders con- 
cerning milk or milk products, of a clause providing that for de- 
liveries made during the first sixty days a new producer shall be paid 
only the minimum price applicable for milk of the particular use 
classification, subject to adjustments not relevant here.** This pro- 
vision was included in the 1935 amendment ” “to prevent assaults upon 
the price structure by the sporadic importation of milk from new pro- 
ducing areas, while permitting the orderly and natural expansion 
of the area supplying any market. * * *” S. Rep. No. 1011, 74th 
Cong., ist Sess., p.11. And, it was added, “this is the only limitation 
upon the entry of new producers—wherever located—into a market, 
and it can remain effective only for the specified * * * period.” 
Ibid. The bill originally provided for a ninety-day minimum price 
period but in conference the less restrictive sixty-day period was 
adopted. H.R. Rep. No. 1757, 74th Cong., 1st Sess., p. 21.” 

These sections and reports indicate that it is the deliberate policy 
of the Congress to prevent federal officers from placing barriers in the 


« ™70U.8.C. § 608c (5) (G). 

31 See 7 U. S. C. § 608c¢ (5) (B). 

2 The Act of August 24, 1935, 49 Stat. 750, amended the Agricultural Adjustment Act 
of 1933, 48 Stat. 31. Section 8c first appeared in the 1935 Act, which was amended and 
reenacted by the 1937 Act, 50 Stat. 246, cited in Note 15. 

3 See also H. R. Rep. No. 1241, 74th Cong., 1st Sess., pp. 7-11. And see debates at 79 
Cong. Rec. 9461-63 ; 9572-73 ; 9602-04 ; 11134—41 ; and 13022. 
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way of the interstate flow of milk. While a statutory prohibition 
against federal interference with certain phases of it may not always 
imply that the state too is precluded, it is obvious that a state limita- 
tion on export for the benefit of its own consumers is not authorized 
by this Federal Act. The purpose as expressed in § 1,7 U.S. C. § 601, 
is to avoid conditions which burden and obstruct the normal channels 
of interstate commerce. The object of the federal program to raise 
and stabilize the price of products was to stimulate interstate com- 
merce. The order of the Commissioner avows itself to have the op- 
posite effect. It can claim neither federal sponsorship nor congres- 
sional sanction. 

Since the statute as applied violates the Commerce Clause and is not 
authorized by federal legislation pursuant to that Clause, it cannot 
stand. The judgment is reversed and the cause remanded for pro- 


ceedings not inconsistent with this opinion. 
It is so ordered. 


Mr. Justice Buacx, dissenting. 
In this case the Court sets up a new constitutional formula for 
invalidation of state laws regulating local phases of interstate com- 
merce. I believe the New York law is invulnerable to constitutional 
attack under constitutional rules which the majority of this Court 
have long accepted. The new formula subjects state regulations of 
local business activities to greater constitutional hazards than they 
have ever had to meet before. The consequences of the new formula, 
as I understand it, will not merely leave a large area of local business 
activities free from state regulation. All local activities that fall 
within the scope of this new formula will be free from any regulatory 
control whatever. For it is inconceivable that Congress could pass 
uniform national legislation capable of adjustment and application to 
all the local phases of interstate activities that take place in the 48 
states. See Robertson v. California, 328 U. S. 440, 449, 459-460. It is 
equally inconceivable that Congress would attempt to control such 
diverse local activities through a “swarm of statutes only locally 
applicable and utterly inconsistent.” Kidd v. Pearson, 128 U.S. 1, 21. 

First. New York has a comprehensive set of regulations to control 
the production, distribution and sale of milk. Their over-all purposes 
are two: (1) to promote health by maintaining an adequate supply 
and an orderly distribution of uncontaminated milk; (2) to promote 
the general welfare by saving farmer milk-producers from impov- 
erishment and insolvency. ‘The state legislature concluded that 
achievement of these goals demanded elimination of destructive com- 
petition among milk dealers. The legislature believed that while cut- 















470 AGRICULTURE AND MARKETS LAW OF N. Y. 8 A. D. 
336 U. S. 525 


throat competition among purchaser dealers temporarily raises the 
price of farmers’ milk, the end result of the practice in New York had 
been economic distress for the farmers. After destructive dealer 
competition had driven financially weak dealers from the contest, the 
more opulent survivors had pushed producers’ prices far below pro- 
duction costs. Nebbia v. New York, 291 U. S. 502, 515-516, gives a 
graphic description of the plight of these farmers prior to the enact- 
ment of these regulations and makes clear that the chief incentive for 
the regulations was the promotion of health and the general welfare 
by financial rehabilitation of the farmers. And despite due-process 
objections, the Vebbia case sustained the state’s constitutional power 
- to apply its law to New York dealers in order to promote the health, 
economic stability and general welfare of the state’s people. 

That part of the regulatory plan challenged here bars issuance of 
licenses for additional milk-handling plants if new plants would “tend 
to destructive competition in a market already adequately served” 
or would be contrary to “the public interest.” In determining 
whether a milk market is “adequately served,” the state follows a 
plan similar to the federal law in that both divide the country into 
“marketing areas.” Under this plan, the state legislature did not 
attempt to prescribe one rule applicable throughout the whole state 
limiting the number of milk dealers or the number of their plants. 
A single rule of this kind would have lacked the necessary flexibility 
to accommodate the varying needs of markets in different parts of the 
state. So a state commissioner was authorized to hold hearings and 
make findings of fact to determine whether existing plants could ade- 
quately supply a given local producer’s market or whether new plants 
would bring about the destructive competition among dealers that 
the law was designed to prevent. The commissioner’s findings and 
orders were subject to judicial review. There is no challenge to the 
constitutional validity of the New York law as applied to New York 
milk dealers who sell milk in New York. 

Second. Petitioner, a milk dealer, has two plants in New York. It 
buys milk, cools it, and ships it to Boston. It applied to the commis- 
sioner for a license to operate a third plant in the same local market 
area. After evidence the commissioner found that petitioner’s two 
plants plus the others in the vicinity were adequate outlets for all the 
milk produced in that vicinity; some of the dealers in the area had 


plant capacities already in excess of the available supply. Petitioner | 


was one of these. From this the commissioner found that more plants 
would bring about the kind of destructive competition against which 
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that the order was prompted by desire to prevent New York milk from 
going to Boston. 

There was a finding that the destructive competition incident to the 
operation of a new plant probably would reduce the volume of milk 
purchased by some existing dealers who supplied milk to certain New 
York cities. One of these cities had recently suffered a milk shortage. 
But this finding neither proves nor implies that petitioner’s appli- 
cation was denied to keep milk from going to Boston or to aid local 
economic interests. In gauging the effect of an order denying an ap- 
plication for additional milk plants in a purchasing area, it seems 
essential to intelligent administration that the commissioner con- 
sider the available supply in that area in relation to the consumer de- 
mand on dealers as sellers. For if existing area plants already are un- 
able to buy enough milk to supply their consumer demands, new 
plants, striving to buy a portion of the short supply, will inevitably 
intensify competition among purchasing dealers, thus bringing one 
kind of destructive competition the New York law was designed to 
prevent. Consequently, in determining whether new plants would 
tend to destructive competition, the commissioner cannot ignore a 
fundamental economic truth—the interrelation of supply and demand. 
Whether the new plants would service Troy, Boston, or elsewhere, the 
effect new plants would have on the available supply to existing con- 
sumers is a relevant consideration. And the New York law requires 
that consideration without regard to the geographical location of the 
consumers. 

Had a dealer supplying New York customers applied for a license 
to operate a new plant, the commissioner would have been compelled 
under the Act to protect petitioner’s plants supplying Boston con- 
sumers in the same manner that this order would have protected New 
York consumers. In protecting inter- or intra-state dealers from de- 
structive competition which would endanger the milk farmers’ price 
structure or the continued supply of healthful milk to the customers of 
existing dealers, the commissioner would be faithful to the Act’s 
avowed purposes. The commerce clause should not be stretched to 
forbid New York’s fair attempt to protect the healthful milk supply 
of consumers, even though some of the consumers in this case happen 
to live in Troy, New York. And unless this Court is willing to charge 
an unfairness to the commissioner that has not been charged by peti- 
tioner or shown by the evidence, the Court cannot attribute to the 
commissioner an invidious purpose to discriminate against petitioner’s 
interstate business in order to benefit local intrastate competitors and 
their local consumers. Of course if this were a case involving such 
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discrimination, relief could be obtained under the principles an. 
nounced in Best & Co. v. Mawwell, 311 U.S. 454. 

The language of this state Act is not discriminatory, the legislative 
history shows it was not so intended, and the commissioner has not 
administered it with a hostile eye. The Act must stand or fall on 
this basis notwithstanding the overtones of the Court’s opinion. If 
petitioner and other interstate milk dealers are to be placed above and 
beyond this law, it must be done solely on this Court’s new constitu- 
tion formula which bars a state from protecting itself against local 
destructive competitive practices so far as they are indulged in by 
dealers who ship their milk into other states. 

Third. The number of plants petitioner can have in the New York 
market is of concern to petitioner, to New York, and to the nation. 
Petitioner’s business interest, however, under the Vebbdia rule must be 
subordinated to the public interest. New York’s concern derives from 
its interest in the health and well-being of its people deemed by the 
legislature of New York to be threatened by competitive trade prac- 
tices of dealers who buy and sell milk produced in the state. That its 
concern is great is manifested by the state law, its background, its 
purposes, and its administration. The national concern, reflected in 
the commerce clause, flows from federal solicitude for freedom of 
trade among the states. That solicitude is great. 

Reconciliation of state and federal interests in regulation of com- 
merce always has been a perplexing problem. The claims of neither 
can be ignored if due regard be accorded the welfare of state and 
nation. For in the long run the welfare of each is dependent upon 
the welfare of both. Injury to commercial activities in the states is 
bound to produce an injurious reaction on interstate commerce, and 
vice versa. The many local activities which are parts of interstate 
transactions have given rise to much confusion. The basic problem 
has always been whether the state or federal government has power to 
regulate such local activities, whether the power of either is exclusive 
or concurrent, whether the state has power to regulate until Congress 
exercises its supreme power, and the extent to which and the circum- 
stances under which this Court should invalidate state regulations in 
the absence of an exercise of congressional power. This last question 
is the one here involved. 

Fourth. Gibbons v. Ogden, 9 Wheat. 1, decided in 1824, held invalid 
a New York statute regulating commerce which conflicted with an 
Act of Congress. The Court there left undecided the question strongly 
urged that the commerce clause of itself forbade New York to regu- 
late commerce. In 1847 this undecided question was discussed by 
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Chief Justice Taney. His view was that the commerce clause of it- 
self did no more than grant power to Congress to regulate commerce 
among the states; that until Congress acted states could regulate the 
commerce; and that this Court was without power to strike down state 
regulations unless they conflicted with a valid federal law. This the 
Chief Justice thought was the intention of the Constitution’s framers, 
drawing his inference of their intent from his belief that they knew 
“a multitude of minor regulations must be necessary, which Con- 


gress amid its great concerns could never find time to consider and 


pom * * 


In 1852 this Court rejected in part the Taney interpretation of the 
commerce clause. Cooley v. Board of Wardens, 12 How. 299. The 
opinion there stated that the commerce clause per se forbade states to 
regulate commerce under some circumstances but left them free to do 
so under other circumstances. The dividing line was not precisely 
drawn, but the Court outlined broad principles to guide future deter- 
minations of the side of the line on which commercial transactions 
would be held to fall. In doing so, it apparently took into consider- 
ation Mr. Chief Justice Taney’s 1847 belief that absolute prohibition 
of all state regulation of commerce would create an area immune from 
any regulation at all. For in the Cooley case the Court held at p. 319 
that the commerce clause per se only prohibited state regulation of 
local interstate commerce activities which “are in their nature national, 
or admit only of one uniform system.” It was also held at p. 320 that 
the commerce clause left states free to regulate interstate commerce 
activities where diverse conditions incident to different customs, habits 
and trade practices, could best be treated and regulated by different 
regulations “drawn from local knowledge and experience, and con- 
formed to local wants.” Thus cautiously did the Court enter this new 
field of judicial power. It decided no more than that this Court in 
passing upon state regulations of commerce would always weigh the 
conflicting interests of state and nation. Moreover, implicit in the 
rule, as shown by what the Court said, was a determined purpose not 
to leave areas in which interstate activities could be insulated from 


any regulation at all. 


1The License Cases, 5 How. 504, 578-579. And see Frankfurter, The Commerce Clause, 
50-58 (1937). 

2 State legislation which patently discriminates against interstate commerce has long 
been held to conflict with the commerce clause itself. The writer has acquiesced in this 
interpretation, Adams Mfg. Co. v. Storen, 304 U. 8S. 307, 331-332, although agreeing with 
the views of Chief Justice Taney that the commerce clause was not intended to grant 
courts power <o regulate commerce even to this extent. The equal protection clause would 
seem to be a more appropriate source of judicial power in respect to such discriminatory 
laws. 
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Fifth. The basic principles of the Cooley rule have been entangled 
and sometimes obscured with much language. In the main, however, 
those principles have been the asserted grounds for determination of 
all commerce cases decided by this Court from 1852 until today. Per- 
tinent quotations from some of these cases appear in Mr. Justice 
FRANKFURTER’s dissenting opinion and he refers to others. Many of 
the cases have used the words “restraints,” “obstructions,” “in com- 

merce,” “on commerce,” “burdens,” “direct burdens,” “undue burdens,” 
“unreasonable burdens,” “unfair burdens,” “incidental burdens,” etc., 
but such words have almost always been used, as the opinions reveal, 
to aid in application of the Cooley balance-of-interests rule. 

- There have been some sporadic deviations from the Cooley prin- 
ciple as illustrated by Di Santo v. Pennsylwania, 273 U.S. 34. The 
powerful dissents of Mr. Justice Brandeis and Mr. Justice Stone, con- 
curred in by Mr. Justice Holmes, pointed out the Di Santo deviation. 
The necessity for delicate adjustment of the conflicting state and 
federal claims was pointed out. It was emphasized that decision on 
such an issue required a consideration of facts such as the nature of the 
regulation, the character of the business, the regulation’s actual effect 
on interstatecommerce. Mr. Justice Brandeis pointed out the dangers 
in deviating from these principles, and, perhaps with prophetic in- 
sight as to the future fate of the Di Santo case, cited a long list of 
cases in which such deviations had required this Court later to overrule 
or explain away the prior deviations. P. 43, n. 4. In California v. 
Thompson, 313 U. S. 109, 115-116, this Court explained away the Di 
Santo case. It could not stand, so said the Court, because it was 
a departure from the principle that had been recognized ever since § 
Cooley v. Board of Wardens, supra. 

In this Court, challenges to the Cooley rule on the ground that the 
rule was an ineffective protector of interstate commerce from state 
regulations have been confined to dissents and concurring opinions.‘ 
Duckworth v. Arkansas, 314 U.S. 390, 400-401; Bob-Lo Excursion Co. 
v. Michigan, 333 U. S. 28, 37-38, 41, 42, 45; Independent Warehouses 
v. Scheele, 331 U. S. 70, 85, 95. In the Duckworth case by application 
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* Dowling, Interstate Commerce and State Power, 27 Va. L. Rev. 1 (1940) ; and see for 
illustration Southern Pacific v. Arizona, 325 U. 8. 761, 768-769; United States v. Under- 
writers Asen., 322 U. 8. 533, 547-549 ; Cloverleaf Co. v. Patterson, 315 U. S. 148, 154-155; 
California v. Thompson, 313 U. 8. 109, 113; Milk Board v. Eisenberg Co., 306 U. 8. 346; 
8. O. Hwy. Dept. v. Barnwell Bros., 803 U. S. 177, 184-191; Hartford Indemnity Oo. v. 
Illinois, 298 U. 8. 155; Kidd v. Pearson, 128 U. S. 1. And see cases collected by Mr. Jus- 
tice Brandeis, in his dissenting opinion in Di Santo v. Pennsylvania, 273 U. 8. 34, 39-40. 

*The writer’s view has been that the Cooley rule resulted in this Court’s invalidating 
State statutes that should be left operatve unless Congress should strike them down. See 
dissenting opinion in Southern Pac. Qo. v. Arizona, 325 U. 8. 761, 784-796. But since my 
views were rejected, I joined in disposition of Morgan v. Virginia, 328 U. S. 373, 386-388, 
by application of the Cooley rule. 
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of the Cooley rule the majority of this Court sustained a state regula- 
tion of interstate transportation. A concurring opinion expressed 
the view that the Court’s opinion written by Chief Justice Stone, 
rooted as it was in the Cooley principle, “let commerce struggle for 
Congressional action to make it free,” and expressed the writer’s un- 
willingness to follow the Court’s “trend” *® beyond the “plain require- 
ments” of existing cases, at p. 401. 

The philosophy of this Duckworth concurring opinion which the 
Court rejected, can alone support the holding and opinion today. 
That philosophy commends itself to many thoughtful people. Some 
people believe in this philosophy because of fear that judicial tolera- 
tion of any state regulations of local phases of commerce will bring 
about what they call “Balkanization” of trade in the United States— 
trade barriers so high between the states that the stream of interstate 
commerce cannot flow over them.* Other people believe in this 
philosophy because of an instinctive hostility to any governmental 
regulation of “free enterprise”; this group prefers a laissez faire 
economy.’ To them the spectre of “Bureaucracy” is more frighten- 
ing than “Balkanization.” 

The Cooley balancing-of-interests principle which the Court ac- 
cepted and applied in the Duckworth case is today supplanted by the 
philosophy of the Duckworth concurring opinion which though pre- 
sented in the Duckworth case gaimed no adherents. For the New 
York statute is killed by a mere automatic application of a new 
mechanistic formula. The Court appraises nothing, unless its 
stretching of the old commerce clause interpretation results from a 
reappraisal of the power and duty of this Court under the commerce 
clause. Numerous cases, for examples Parker v. Brown, 317 U. S. 
341, and Milk Board v. Eisenberg, 306 U. S. 346, which made judicial 
appraisals under the Cooley rule, are gently laid to rest. Their 
interment is tactfully accomplished, without ceremony, eulogy, or 
report of their demise. The ground beneath them has been deftly 
excavated by a soothing process which limits them to their facts, 
their precise facts, their “plain requirements.” The vacancy left by 
the Cooley principle will be more than filled, however, by the new 
formula which without balancing interests, automatically will relieve 


5 Dowling, Interstate Commerce and State Power, 27 Va. L. Rev. 1 (1940); Braden, 
Umpire to the Federal System, 10 U. of Chi. L. Rev. 27 (1942). 

® Bane, Interstate Trade Barriers, 16 Ind. L. J. 121 (1940) ; and see the collection of 
articles on the subject of Trade Barriers in 9 Geo. Wash. L. Rev. 755 (1941). 

™Melder, The Economics of Trade Barriers, 16 Ind. L. J. 127, 131 (1940) ; Reynolds, 
The Distribution of Power to Regulate Interstate Carriers Between the Nation and the 
States, 379 (1928). 

* Barnett, Interstate Commerce—State Control, 21 Ore. L. Rev. 385, 891-892 (1942) ; 
Note, 26 Minn. L. Rev. 654, 655 (1942). 
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many businesses from state regulation. This Court will thereby be 
relieved of much trouble in attempting to reconcile state and federal 
interests. State regulatory agencies too will be relieved of a large 
share of their traditional duties when they discover that bad local 
business practices are now judicially immunized from state regulation. 
But it is doubtful if the relief accorded will promote the welfare of 
the state or nation since Congress cannot possibly undertake the 
monumental task of suppressing all pernicious local business practices. 
Siath. The Court strongly relies on Baldwin v. Seelig, 294 U. S. 
511. The crucial facts of that case were these. New York law fixed 
a minimum price for milk bought by New York dealers from New 
-York farmers. Vermont’s legislative policy left Vermont farmers 
and milk dealers free to fix milk prices by bargaining. Seelig, a New 
York dealer, sold milk in New York which had been bought from 
Vermont farmers at prices below that fixed for New York farmers 
by New York law. New York law forbade sale of Seelig’s 
milk in New York because the Vermont farmers had not received 
the New York fixed price for their milk. New York’s object was 
to save its farmers from competition with Vermont milk. And 
the Court saw the New York law as a discriminatory “barrier to traffic 
between one state and another as effective as if customs duties, equal 
to the price differential, had been laid upon the thing transported.” 
Baldwin v. Seelig, supra, at 521. Qhe effect of the law, therefore, was 
precisely the same as though in order to protect its farmers from com- 
petition with Vermont milk, New York had imposed substantially 
higher taxes on sellers of Vermont produced articles than it imposed 
on sellers of New York produced articles. Under many previous 
decisions of this Court such discriminations against interstate com- 
merce were not permitted. See Best & Co. v. Maxwell, 311 U. S. 454. 
Even though the Court regarded the Baldwin v. Seelig law as dis- 
criminatory, other considerations were added to weight the scales on 


the side of invalidation. Its impact on Vermont economy and Ver- . 


mont legislative power was weighed. To whatever extent it is desir- 
able to reform the economic standards of Vermont, “the legislature of 
Vermont and not that of New York must supply the fitting remedy.” 
Baldwin v. Seelig, swpra, at 524. This is a due process concept.? In 
emphasizing the due process objectionable phase of New York’s law, 
the Court was well within the Cooley philosophy.” Furthermore 
under the Cooley rule, aside from due process, a state’s regulation that 


* Allgeyer v. Louisiana, 165 U. 8. 578; cf. Hoopeston Co. v. Cullen, 318 U. 8. 313, 318— 


319 ; Hartford Ind. Co. v. Delta Co., 292 U. 8. 143, 149-150. 
*® Morgan v. Virginia, 328 U. 8. 873, 386; and compare dissenting opinion at pp. 391, 


394; Bob-Lo Excursion Co. v. Michigan, 333 U. 8. 28, 37, n. 16, 40, 41-42. 
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immediately bears upon nothing but activities wholly within its boun- 

daries is far less vulnerable than one which casts burdens on activities 

within the boundaries of another state.” 

It was because New York attempted to project its law into Vermont 
that even its admitted health purpose was insufficient to outweigh 
Vermont’s interest in controlling its own local affairs. Baldwin v. 
Seelig, supra, p. 524. Added to this was the Court’s appraisal of the 
law as a plain discrimination against interstate commerce that would 
inescapably erect a barrier to suppress competitive sales of Vermont 
milk in New York, thus leading to retalitory “rivalries and reprisals,” 
at p. 522. Quite differently here New York has not attempted to reg- 
ulate the price of milk in Massachusetts or the manner in which it will 
be distributed there; it has not attempted to put pressure on Massa- 
chusetts to reform its economic standards; its law is not hostile to 
interstate commerce in conception or operation ; its purpose to conserve 
health and promote economic stability among New York producers 
is not stretched to the breaking point by an argument that New York 
cannot safely aid its own people’s health unless permitted to trespass 
upon the power of Massachusetts to regulate local affairs in Massa- 
chusetts. Nor is this New York law, fairly administered as it has 
been, the kind that breeds “rivalries and reprisals.” The circum- 
stances and conditions that brought about invalidation of the law 
considered in the Baldwin case are too different from those here con- 
sidered to rest today’s holding on the Baldwin decision. 

Seventh. Milk Board v. Eisenberg Co., 306 U. S. 346, would con- 
trol this case but for the Court’s limiting that case to its precise facts. 
That law required a state license of all persons who handled or pur- 
chased milk within the commonwealth for sale within or without the 
commonwealth. It required all dealers, interstate and intrastate, 
to keep records and to make bonds. Dealers who sold their products 
within or without the state were required to pay state-fixed prices. 
The state granted or denied licenses on the Act’s enumerated terms 
and suspended or revoked them for cause. Avowed purposes of the 
Pennsylvania law were identical with the stated purposes of the New 
York law. Like New York the method chosen to achieve these pur- 
poses was protection of milk farmers from what were deemed to be 
the evil consequences of cutthroat competition. The law was applied 
against interstate dealers in Pennsylvania, who like petitioner in 
New York, bought, weighed, tested, and cooled milk in Pennsylvania 
preparatory to shipment outside the state. 





4 Southern Pac. Co. v. Arizona, 325 U. 8. 761, 767-768, n. 2; 8. O. Hwy. Dept. v. Barn- 
well Bros., 8303 U. 8. 177, 184-186. 
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The Eisenberg case thus sustained the power of a state to require 
licenses from interstate dealers and to impose conditions on their 
interstate commerce transactions in order to effectuate legitimate 
state policies. And the conditions Pennsylvania imposed were bur- 
densome, as this Court recognized. They erected obstacles which 
were bound to limit the number of interstate dealers. The limited 
number of interstate dealers who could get and hold state licenses 
were compelled to incur expenses that added to the costs of state-fixed 
milk prices they were required to pay as a condition precedent to the 
state’s allowing them to buy and ship out any milk at all. Pennsyl- 
vania imposed these burdens on interstate commerce to promote 
- health and to protect its farmers from the consequences of destructive 
competition among dealers. This New York law was designed to 
promote health and to protect New York farmers from destructive 
competition in New York. 

It requires more than invocation of the spectre of “Balkanization” 
and eulogy of the Constitution’s framers to prove that there is a 
gnat’s heel difference in the burdens imposed on commerce by the 
two laws. It cannot even be said that one regulation was “on com- 
merce” and one was not (whatever “on commerce” means), for both 
affected the capacity of dealers to buy milk for interstate sales. There 
is this difference. The handicap of state-fixed high-priced milk, big 
bonds, and large bookkeeping expenses would probably reduce the 
volume of interstate shipments far more than the New York limita- 
tion of new plants in particular localities. True, this New York 
regulation might reduce the volume of milk this particular dealer 
might get and ship. But the commerce clause was not written to let 
one particular dealer’s interests destroy a state’s orderly marketing 
system. 

There has certainly been no proof here that New York is wrong 
in believing that its law will rehabilitate farmers, induce more of 
them to get and stay in the milk business, and thus provide a greater 
New York production of better milk available for sale both in and 
out of New York. Should this result follow, interstate commerce 
will not be burdened, it will be helped. And it seems to me that 
here as in the Lisenberg case, this Court should not pit its legal judg- 
ment against a legislative judgment that is in harmony with the 
views of persons who have devoted their lives to a practical study 
of the milk problem. 

Eighth. I think that Congress and its authorized federal agency 
have knowingly acquiesced in, if they have not actually encouraged 
and approved, enactment and enforcement of the New York law here 
held invalid. The New York law authorizes its administrator to act 
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in cooperation with federal milk-control authorities and after con- 
sultation to make such supplementary orders as might be helpful in 
accomplishing the joint state-federal program. So also, 7 U.S. C. 
§ 610 (i) authorizes and directs the Secretary of Agriculture to confer 
and hold joint hearings with the authorities of any state in order 
to “obtain uniformity in the formulation, administration, and en- 
forcement of Federal and State programs relating to the regulation of 
the handling of agricultural commodities * * *.” The section 
further authorizes the Secretary to “issue orders * * * comple- 
mentary to orders or other regulations issued by such [State] authori- 
ties; and to make available to such State authorities the records and 
facilities of the Department of Agriculture * * *.” 

In the foregoing provisions Congress manifested its purpose to sub- 
ject the milk industry to two cooperating authorities: (1) state legis- 
latures and their selected administrative authorities, and (2) the Sec- 
retary of Agriculture. Congress did far more than direct a formal, 
polite cooperation between New York and the Secretary of Agricul- 
ture. Recognizing the compelling necessity for a state-federal inte- 
grated regulatory system for milk industry, Congress was careful 
to leave the door open for the Secretary of Agriculture and state au- 
thorities working together to formulate mutually complementary or- 
ders in the field. These complementary state-federal laws and orders 
were to be aimed at precisely the same evils believed to have been gen- 
erated by chaotic competitive conditions in the milk industry. The 
objective of both laws was to help impoverished farmers. 48 Stat. 
31,7 U.S. C. § 601. 

This record does not reveal the extent to which there was state-fed- 
eral cooperation in connection with enactment and enforcement of 
the New York law here involved. Absence of a full showing of such 
cooperation is doubtless due to the failure of the petitioner to raise 
any commerce questions in the hearing before the New York Commis- 
sioner. This in itself should be enough to cause this Court, at the very 
least, to follow Mr. Justice FranKFuRTER’s suggestion and remand 
the case. This would afford the state opportunity to develop the 
facts concerning federal and state cooperation. New York’s law 
should not be condemned on the basis of abstract rhetoric about the 
“fathers” and the commerce clause. Surely a state is still entitled to 
present its side of a constitutional controversy, though perhaps to- 
day’s new rule makes it an exercise in futility. 

New York has presented some evidence in its brief of such state- 
federal cooperation. Without such showing we should assume that 
the Secretary has followed congressional directions. If such an as- 
sumption be not made we cannot ignore the action of Congress in se- 
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lecting the Secretary of Agriculture to protect interstate commerce in 
milk. Congress has even given him power to limit milk shipments as 
between different federal marketing agencies.” This is hardly con- 
sistent with a congressional purpose to deny the Secretary power to 
approve this state regulation and order complementary to his own 
basic program. And here there is no evidence whatever to show that 
fair enforcement of the New York law would limit the total volume 
of New York milk available for shipment into other states. The 
basic purpose of the New York law like that of the federal law was 
to protect producers from low prices on the theory that this protection 
would insure an adequate milk supply for inter as well as intrastate 
shipments. 

From the foregoing, it seems to me that the Court now steps in 
where Congress wanted it to stay out. The Court puts itself in the 
position of guardian of interstate trade in the milk industry. Con- 
gress, with full constitutional power to do so, selected the Secretary 
of Agriculture to do this job. Maybe this Court would be a better 
guardian, but it may be doubted that authority for the Court to under- 
take the task can be found in the Constitution—even in its “great 
silences.” At any rate, I had supposed that this Court would not 
find conflict where Congress explicitly has commanded cooperation.” 

* * * * * * * 

The sole immediate result of today’s holding is that petitioner will 
be allowed to operate a new milk plant in New York. This consequence 
standing alone is of no great importance. But there are other conse- 
quences of importance. It is always a serious thing for this Court 
to strike down a statewide law. It is more serious when the state 
law falls under a new rule which will inescapably narrow the area 
in which states can regulate and control local business practices found 
inimical to the public welfare. The gravity of striking down state 
regulations is immeasurably increased when it results as here in 
leaving a no-man’s land immune from any effective regulation what- 
ever. It is dangerous to assume that the aggressive cupidity of some 
need never be checked by government in the interest of all. 


27 U. S. C. § 608 (c) (5) (G). This section restricts the Secretary of Agriculture’s 
power in two respects: (1) It forbids him to “prohibit” shipment of “milk” from one 
federal marketing area to another. (2) It forbids him to “limit”? market-to-market ship- 
ment of “milk products.”’ The Chairman of the Committee in charge of the Act in which 
this provision appeared explained to the House that a failure to grant the Secretary power 
to “limit” milk shipments “would absolutely wreck the whole milk program.’ 79 Cong. 
Rec. 9572-9573. See also 79 Cong. Rec. 13022, 13023; Bailey Farm Dairy v. Anderson, 157 
F. 2d 87-96 ; Bailey Farm Dairy v. Jones, 61 F. Supp. 209, 221-224. 

%3 Union Brokerage Co. Vv. Jensen, 322 U. S. 202, 209; Parker v. Brown, 317 U. 8. 341; 
Townsend v. Yeomans, 301 U. 8. 441, 454; Rice v. Bd. of Trade, 331 U. 8. 247, 255; Pru- 
dential Ins. Co. v. Benjamin, 328 U. 8. 408, 438-436. 
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The judicially directed march of the due process philosophy as an 
emancipator of business from regulation appeared arrested a few 
years ago. That appearance was illusory. That philosophy con- 
tinues its march. The due process clause and commerce clause have 
been used like Siamese twins in a never ending stream of challenges 
to government regulation. See for example, Pacific Tel. Co. v. Tax 
Comm’n, 297 U. S. 403, 420. The reach of one twin may appear to 
be longer than that of the other, but either can easily be turned to 
remedy this apparent handicap. 

Both the commerce and due process clauses serve high purposes 
when confined within their proper scope. But a stretching of either 
outside its sphere can paralyze the legislative process, rendering the 
people’s legislative representatives impotent to perform their duty of 
providing appropriate rules to govern this dynamic civilization. Both 
clauses easily lend themselves to inordinate expansions of this Court’s 
power at the expense of legislative power. * For under the prevailing 
due process rule, appeals can be made to the “fundamental principles 
of liberty and justice” which our “fathers” wished to preserve. In 
commerce clause cases reference can appropriately be made to the far- 
seeing wisdom of the “fathers” in guarding against commercial and 
even shooting wars among the states. Such arguments have strong 
emotional appeals and when skillfully utilized they sometimes obscure 
the vision. 

The basic question here is not the greatness of the commerce clause 
concept, but whether all local phases of interstate business are to be 
judicially immunized from state laws against destructive competitive 
business practices such as those prohibited by New York’s law. Of 
course, there remains the bare possibility Congress might attempt to 
federalize all such local business activities in the forty-eight states. 
While I have doubt about the wisdom of this New York law, I do not 
conceive it to be the function of this Court to revise that state’s eco- 
nomic judgments. Any doubt I may have concerning the wisdom 
of New York’s law is far less, however, than is my skepticism con- 
cerning the ability of the Federal Government to reach out and effec- 
tively regulate all the local business activities in the forty-eight states. 

I would leave New York’s law alone. 


Mr. Justice Morpny joins in this opinion. 


4 Other constitutional provisions with vague contours are available as instruments for 
the judiciary to protect business from legislative regulation. Appealing phases of these 
vague contour provisions can be judicially integrated to provide a variety of techniques to 
accomplish a single purpose, the protection of business against legislative regulations 
obnoxious to courts. Under such a constitutional philosophy courts can invalidate busi- 
hess regulations on substantive grounds or they can put obstacles in the path of enforce- 
ment making it impossible to suppress business practices outlawed by valid legislation. 
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Mk. Justice FRANKFURTER, with whom MR. Justice RUTLEDGE joins, 
dissenting. 

If the Court’s opinion has meaning beyond deciding this case in 
isolation, its effect is to hold that no matter how important to the in- 
ternal economy of a State may be the prevention of destructive com- 
petition, and no matter how unimportant the interstate commerce 
affected, a State cannot as a means of preventing such competition 
deny an applicant access to a market within the State if that appli- 
cant happens to intend the out-of-state shipment of the product that 
he buys. I feel constrained to dissent because I cannot agree in treat- 
ing what is essentially a problem of striking a balance between com- 
peting interests as an exercise in absolutes. Nor does it seem to me 
that such a problem should be disposed of on a record from which 
we cannot tell what weights to put in which side of the scales. 

In the interest of clarity, the controlling facts in this case may 
thus be fairly summarized. 

Hood, the petitioner, is a Massachusetts corporation engaged in 
supplying the Boston market with fluid milk. In New York State, 
on the border of Vermont and Massachusetts, it operates two milk- 
receiving plants to which milk is deliverer by local producers and 
whence it is shipped to Boston without processing. These two 
plants—at Eagle Bridge and Salem—are quite close together. On 
January 30, 1946, Hood applied to the Commissioner of Agriculture 
and Markets of New York for an extension of its New York license 
to purchase milk which would permit it to operate an additional 
receiving plant at Greenwich, New York. Greenwich is ten miles 
from Salem and twelve miles from Eagle Bridge. Hood proposed 
to divert to the plant at Greenwich milk deliveries of producers living 
in that vicinity who were then delivering to its more distant plants 
at Eagle Bridge and Salem and to take on at Greenwich twenty or 
thirty additional producers then delivering to competing dealers in 
the vicinity of Greenwich. 

The Commissioner of Agriculture and Markets denied Hood’s ap- 
plication for extension of its license. In so doing, it rested its de- 
cision upon the following “conclusions” : 

“If applicant is permitted to equip and operate another milk plant in this 
territory, and to take on producers now delivering to plants other than those 
which it operates, it will tend to reduce the volume of milk received at the 
plants which lose those producers, and will tend to increase the cost of handling 
milk in those plants. 

“If applicant takes producers now delivering milk to local markets such as 


Troy, it will have a tendency to deprive such markets of a supply needed during 
the short season. * * * 


nice 


2 nT a ce 


PPP. 





8 A. D, 
joins, 


ase in 
he in- 
-com- 
merce 
tition 
uppli- 
; that 
treat- 
com- 
Oo me 
vhich 


may 


‘d in 
state, 
nilk- 
and 
two 
On 
ture 
ense 
onal 
niles 
osed 
ving 
ants 
y or 
s in 


ap- 
de- 


this | 


hose 
the 
lling 


h as 
ring 





Re ese Bae 





8A.D. H. P. HOOD & SONS, INC. Vv. DU MOND, COMMISSIONER 483 
336 U. S. 525 

“The issuance of a license to applicant which would permit it to operate an 
additional plant, would tend to a destructive competition in a market already 
adequately served, and would not be in the public interest.” 

Hood instituted proceedings in the Supreme Court of New York 
to review the order which were transferred without hearing to the Ap- 
pellate Division. The Appellate Division sustained the Commis- 
sioner’s action in a per curian opinion, and leave to appeal to the 
Court of Appeals was granted. That court considered Hood’s claim 
that the order violated the commerce clause and denied it on the 
ground that “any interference with the free flow of interstate com- 
merce was incidental only.” 297 N. Y. 209, 215, 78 N. E. 2d 476, 
478-79. 

Some of the principles relevant of decision of this case are settled 
beyond dispute. One of these is that the prevention of destructive 
competition is a permissible exercise of the police power. MNebbia v. 
New York, 291 U.S. 502; United States v. Rock Royal Co-operative, 
307 U. S. 533; Sunshine Coal Co. v. Adkins, 310 U. S. 381, 395. An- 
other is that a State is not barred from licensing an activity merely 
because it is interstate commerce. Even more basic is the principle 
that as to matters which do not demand that regulation be uniformly 
present or uniformly absent, see Cooley v. Board of Wardens, 12 How. 
299, the State may impose its own requirements “even though they 
materially interfere with interstate commerce.” South Carolina State 
Highway Dept. v. Barnwell Bros., 303 U. S. 177, 188. And only 
recently, be it noted, this Court has characterized the buying of milk 
for out-of-state shipment as an “essentially local” business. Milk 
Control Board v. Eisenberg Farm Products, 306 U. S. 346, 352. 

Behind the distinction between “substantial” and “incidental” bur- 
dens upon interstate commerce is a recognition that, in the absence of 
federal regulation, it is sometimes—of course not always—of greater 
importance that local interests be protected than that interstate com- 
merce be not touched. 

“When Congress has not exerted its power under the Commerce Clause, and 


state regulation of matters of local concern is so related to interstate commerce 
that it also operates as a regulation of that commerce, the reconciliation of the 


1 Among considerations of State concern which have been found sufficient to allow State 
licensing are the maintenance of sanitary conditions, Milk Control Board v. Hisenberg 
Farm Products, 306 U. 8. 346; and adequate prices, see Brief of Petitioner in Milk Control 
Board v. Hisenberg Farm Products, supra, at pp. 20-21; control of the transportation of 
liquor, Ziffrin, Inc. v. Reeves, 308 U. S. 182; Duckworth v. Arkansas, 314 U. S. 890; the 
prevention of “fraud and overreaching” by transportation agents, California v. Thompson, 
313 U. 8. 109, 118; “safeguarding the interests of its [the State’s] own people in business 
dealings with corporations not of its own chartering but who do business within its bor- 
ders,” Union Brokerage Co. v. Jensen, 322 U. 8S. 202, 208; and protection of the public 
from “fraud, misrepresentation, incompetence and sharp practice” on the part of insurance 
agents, Robertson v. California, 328 U. S. 440, 447. 
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power thus granted with that reserved to the state is to be attained by the 
accommodation of the competing demands of the state and national interests 
involved.” Parker v. Brown, 317 U. S. 341, 362. 

“But the Commerce Clause does not cut the States off from all legislative 
relation to foreign and interstate commerce. South Carolina Highway Dept. v. 
Barnwell Bros., 303 U. S. 177; Western Live Stock v. Bureau, 303 U. 8S. 250. 
Such commerce interpenetrates the States, and no undisputed generality about 
the freedom of commerce from state encroachment can delimit in advance the 
interacting areas of state and national power when Congress has not by legis- 
lation foreclosed state action. The incidence of the particular state enactment 
must determine whether it has transgressed the power left to the States to pro- 
tect their special state interests although it is related to a phase of a more 
extensive commercial process.” Union Brokerage Co. v. Jensen, 322 U. S. 202, 


209-10. 
“* * * in the necessary accommodation between local needs and the 


overriding requirement of freedom for the national commerce, the incidence of 
a particular type of State action may throw the balance in support of the 
local need because interference with the national interest is remote or insub- 
stantial. A police regulation of local aspects of interstate commerce is a power 
often essential to a Stafe in safeguarding vital local interests. At least until 
Congress chooses to enact a nation-wide rule, the power will not be denied to 
the State.” Freeman v. Hewit, 329 U. S. 249, 253. 


See also Southern R. Co. v. King, 217 U.S. 524, 583; ZWinois Natural 
Gas Co. v. Central Illinois Pub. Serv. Co., 314 U. S. 498, 506.? 


2 Every case determining whether or not a local regulation amounts to a prohibited 
“burden” on interstate commerce belongs at some point along a graduated scale. Con- 
sidering only those decided since Milk Control Board vy. Eisenberg Farm Products, 306 
U. 8S. 346, at one end are the tax cases; since a State hag other sources of revenue, the 
need for a tax “on” interstate commerce is hard to justify. It is to be expected, there- 
fore, that State revenue laws should constitute the largest group of laws invalidated as 
“burdening” commerce. And so they do. McCarroll v. Dizie Greyhound Lines, 309 U. 8. 
176; McGoldrick v. Gulf Oil Corp., 309 U. 8S. 414; MeLeod v. Dilworth Co., 322 U. S. 327; 
Nippert v. City of Richmond, 327 U. S. 416; Freeman v. Hewit, 329 U. S. 249; Joseph v. 
Carter 4 Weekes Co., 330 U. S. 422; Central Greyhound Lines v. Mealey, 334 U. S. 653, 
662. Yet there has been an increasing recognition of the States’ interest in seeing that 
interstate commerce ‘pays its way,” and a consequent disposition to classify the object 
of the tax as intrastate. McGoldrick v. Berwind-White Co., 309 U. S. 33; McGoldrick v. 
Felt & Tarrant Co., 309 U. 8. 70; McGoldrick v. Compagnie Generale Transatlantique, 309 
U. 8. 430; Nelson v. Sears Roebuck & Co., 312 U. 8S. 359; Nelson v. Montgomery Ward ¢ 
Co., 312 U. 8. 373; Northwest Airlines v. Minnesota, 322 U. 8. 292; General Trading Co. v. 
State Taz Comm’n, 322 U. 8. 335; International Harvester Co. v. Department of Treasury, 
322 U. 8S. 340; Independent Warehouse v. Scheele, 331 U. S. 70; cf. Aero Mayflower 
Transit Co. v. Board of R. R. Commrs., 332 U. 8. 495. By the same principle, a regulation 
which makes a good deal of trouble for an interstate railroad must be struck down in the 
absence of any very convincing showing that the regulation is a reasonable response to a 
serious local need. Southern Pacific Co. v. Arizona, 325 U. 8S. 761; Morgan v. Virginia, 328 
U. 8. 373. But a more impressive showing of such a contribution on the one hand and a 
less persuasive demonstration of inconvenience on the other has brought about the opposite 
result. Terminal Railroad Assn. of Bt. Louise v. Brotherhood of Railroad Trainmen, 318 
U. 8. 1; Bob-Lo Excursion Oo. v. Michigan, 333 U. 8. 28. Where motor carriers are con- 
cerned, a State is regarded as having a proprietary interest in its highways which justifies 
a generally more aggressive assertion of its self-interest. Welch Co. v. New Hampshire, 306 
U. 8. 79; Clark vy. Paul Gray, Inc., 306 U. 8. 583; Maurer v. Hamilton, 309 U. 8. 598. And 
the protection of its own citizens through maintenance of high standards of business 
dealing by such regulations as those involved in California v. Thompson, 313 U. 8. 109; 
Union Brokerage Co. v. Jensen, 322 U. 8. 202; and Robertson v. California, 328 U. 8. 440, 
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The Court’s opinion deems the decision in Baldwin v. Seelig, 294 
U. S. 511, as most relevant to the present controversy. But it is the 
essential teaching of that case that “considerations of degree” de- 
termine the line of decision between what a State may and what a 
State may not regulate, when what is sought to be regulated is part 
of the shuttle-work of interstate commerce. Jd. at 525. What was 
there held and all that was held was accurately defined in Milk Con- 
trol Board v. Eisenberg Farm Products, 306 U. S. 346, 353: “In Bald- 
win v. G. A. F. Seelig, 294 U. S. 511, this Court condemned an 
enactment aimed solely at interstate commerce attempting to affect and 
regulate the price to be paid for milk in a sister state, and we indi- 
cated that the attempt amounted in effect to a tariff barrier set up 
against milk imported into the enacting state.” The nakedness of 
New York’s purpose to reach into Vermont was ill-concealed by the 
tenuous justification that if Vermont farmers got cheap prices for 
their milk they would be tempted to save the expense of sanitary pre- 
cautions and thereby affect the health of New York consumers. “If 
New York, in order to promote the economic welfare of her farmers, 
may guard them against competition with the cheaper prices of Ver- 
mont, the door has been opened to rivalries and reprisals that were 
meant to be averted by subjecting commerce between the states to 
the power of the nation.” 294 U. S. at 522. But guarding against 
out-of-state competition is a very different thing from curbing com- 
petition from whatever source. A tariff barrier between States, more- 
over, presupposes a purpose to prefer those who are within the barrier; 
where no such preference appears there can be no justification for 
reprisals and there is consequently little probability of them. In the 
determination that an extension of petitioner’s license would tend 
to destructive competition, the fact that petitioner intended the out-of- 
state shipment of what it bought was, so far as the record tells us, 
wholly irrelevant; under the circumstances, any other applicant, no 
matter where he meant to send his milk, would presumably also have 
been refused a license. 

As I see the central issue, therefore, it is whether the difference in 
degree between denying access to a market for failure to comply with 
sanitary or bookkeeping regulations and denying it for the sake of 
preventing destructive competition from disrupting the market is 


is a matter of local concern that has been given almost as much latitude as the protection 
of health, Clason v. Indiana, 306 U. 8. 439. But at the opposite extreme from revenue 
measures, perhaps, is control of the transportation of intoxicating liquor, in the name of 
which quite confining hobbles have been put upon interstate commerce and sustained under 
the Commerce Clause, without resorting to the Twenty-first Amendment. Ziffrin, Ino. v. 
Reeves, 8308 U. 8. 182; Duckworth v. Arkansas, 314 U. 8. 390; Carter v. Virginia, 321 U. 8. 
181. 
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great enough to justify a difference in result. But for that difference 
in degree, the judgment below would fully rest on the Fisenberg case. 
If, on the other hand, petitioner’s competitors were like itself engaged 
in interstate commerce, Buck v. Kuykendall, 267 U. S. 307, and Bush 
& Sons Co. v. Maloy, 267 U. S. 317, would be powerful precedents in 
favor of reversal. See also Lemke v. Farmers Grain Co., 258 U.S. 50; 
Shafer v. Farmers Grain Co., 268 U.S. 189. 

This case falls somewhere between these most nearly decisive author- 
ities. It is closer to the Buck and Bush cases than the Kisenberg case 
in that the denial of a license to enter a market because the market is 
“adequately served” imposes a disqualification beyond the power of the 
applicant to remove. In that respect the effect upon the free flow 
of commerce is more enduring than is the case where all that is re- 
quired is compliance with a local regulation. The State’s interest in 
restricting competition, moreover, is less obvious than its interest in 
preserving health or insuring probity in business dealings. Yet the 
commerce involved in the Buck and Bush cases—the operation of 
busses between Seattle, Washington, and Portland, Oregon—was ex- 
clusively interstate. Here, however, it does not appear that any of 
Hood’s competitors sent milk out of the State, and, in fact, only about 
8% of New York’s entire production of milk is sent out.’ In this 
respect the case resembles the Hisenberg case, in which it appeared 
that only slightly more than 10% of the milk produced in Pennsy]l- 
vania was exported. 306 U. S. at 350. In upholding the State’s 
licensing power in that case, the Court remarked that this percentage 
was “only a small fraction of the milk produced by farmers in Penn- 
sylvania” and concluded that as a consequence “the effect of the law 
on interstate commerce is incidental.” Jd. at 353. But comparison 
could be carried further and still the similarities and dissimi- 
larities of the facts in the record before us to the Hisenberg case and 
the Buck and Bush cases would be inconclusive. In an area where 
differences of degree depend on slight differences of fact, precedent 
alone is an inadequate guide. 

It is argued, however, that New York can have no interest in the 
restriction of competition great enough to warrant shutting its doors 
to one who would buy its products for shipment to another State. 
This must mean that the protection of health and the promotion of 
fair dealing are of a different order, somehow, than the prevention 
of destructive competition. But the fixing of prices was a main ob- 
ject of the regulation upheld in the Eisenberg case, and it is obvious 
that one of the most effective ways of maintaining a price structure 


*For this information I am indebted to the Department of Agriculture of the United 
States. 
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is to control competition.* The milk industry is peculiarly subject 
to internecine warfare, as this Court recognized in sustaining against 
due-process attack the precursor of New York’s present milk-control 
law. Nebbia v. New York, 291 U.S. 502. A picture of ruthless and 
wasteful competition was painted in that case as in each of the other 
cases in which the Court has upheld the regulation of the milk in- 
dustry. United States v. Rock Royal Co-operative, 307 U. S. 533; 
H. P. Hood & Sons v. United States, 307 U. S. 588; United States v. 
Wrightwood Dairy Co., 315 U.S. 110. And, so far as appears, State 
action to maintain the price structure in conjunction with comple- 
mentary regulation by the Secretary of Agriculture is no less neces- 
sary for the dairy industry than for the raisin industry. Compare 
Parker v. Brown, 317 U. S. 341; see United States v. Rock Royal Co- 
operative, Inc., 307 U. S. 533, 548-49. In view of the importance 
that we have hitherto found in regulation of the economy of agri- 
culture, I cannot understand the justification for assigning, as a mat- 
ter of law, so much higher a place to milk dealers’ standards of book- 
keeping than to the economic well-being of their industry. 

As matters now stand, however, it is impossible to say whether 
or not the restriction of competition among dealers in milk does in 
fact contribute to their economic well-being and through them, to that 
of the entire industry. And if we assume that some contribution is 
made, we cannot guess how much. Why, when the State has fixed a 
minimum price for producers, does it take steps to keep competing 
dealers from increasing the price by bidding against each other for 
the existing supply? Is it concerned with protecting consumers from 
excessive prices? Or is it concerned with seeing that marginal deal- 
ers, forced by competition to pay more and charge less, are not driven 
either to cut corners in the maintenance of their plants or to close them 
down entirely? Might these consequences follow from operation at 
less than capacity? What proportion of capacity is necessary to 
enable the marginal dealer to stay in business? Could Hood’s po- 
tential competitors in the Greenwich area maintain efficient and sani- 
tary standards of operation on a lower margin of profit? How would 
their closing down affect producers? Would the competition of 
Hood affect dealers other than those in that area? How many of 

‘Thus, in the Interstate Commerce Act of 1920, Congress gave the Interstate Commerce 
Commission power to limit competition both by withholding certificates of public con- 
venience and necessity and by permitting consolidations beyond the reach of the antitrust 
laws and at the same time gave it power to prescribe minimum rates; the two forms of 
control supplement each other. See 41 Stat. 477, as amended, 49 U. 8S. C. § 1 (18), (19), 
(20) ; 41 Stat. 480, as amended, 49 U. 8. C. § 5 (11); 41 Stat. 484-85, as amended, 49 
U. 8. C. § 15 (1) ; Biklé, Power of the Interstate Commerce Commission to Prescribe Mini- 
mum Rates, 86 Harv. L. Rev. 5, 26; see also Mr. Justice Brandeis, dissenting in New 


State Ice Oo. v. Liebmann, 285 U. 8. 262, 280, 308-10, and authorities there cited. Com- 
pare the Miller-Tydings Act, 50 Stat. 693, 15 U. 8. C. § 1. 
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those dealers are also engaged in interstate commerce? How 
much of a strain would be put on the price structure maintained by 
the State by a holding that it cannot regulate the competition of deal- 
ers buying for an out-of-state market? Is this a situation in which 
State regulation, by supplementing federal regulation, is of benefit to 
interstate as well as to intrastate commerce? 

We should, I submit, have answers at least to some of these ques- 
tions before we can say either how seriously interstate commerce is 
burdened by New York’s licensing power or how necessary to New 
York is that power. The testimony of the dealers with whom Hood 
seeks to compete is too inexplicit to supply the answers. Since the 
needed information is neither accessible to judicial notice nor within 
its proper scope, I believe we should seek further light by remanding 
the case to the courts of the State. It is a course we have frequently 
taken upon records no more unsatisfactory than this one. Compare 
Chastleton Corp. v. Sinclair, 264 U. 8. 548; Hammond v. Schappi Bus 
Line, 275 U. S. 164; Borden’s Farm Products v. Baldwin, 293 U. S. 
194; Polk Co. v. Glover, 305 U.S. 5; Gibbs v. Buck, 307 U.S. 66; Mayo 
v. Canning Co., 309 U. S. 310—all cases remanded to avoid constitu- 
tional adjudication without adequate knowledge of the relevant facts. 

Nor should we now dispose of the case upon the claim that New York 
cannot discriminate against interstate commerce by keeping its milk 
for absorption “by local markets such as Troy.” In support of this 
claim reliance is placed on Oklahoma v. Kansas Natural Gas Co., 221 
U. S. 229, and Pennsylvania v. West Virginia, 262 U. S. 553, and there 
is much force in the argument that if a State cannot keep for its own 
use a natural resource like gas, as it can keep its wild game, Geer v. 
Connecticut, 161 U. S. 519; see New York ex rel. Silz v. Hesterberg, 
211 U.S. 31, 41, then a fortiori it cannot prefer its own inhabitants in 
the consumption of a product that would not have come into existence 
but for its commercial value. But compare Heisler v. Thomas Colliery 
Co., 260 U.S. 245; Oliver Iron Mining Co. v. Lord, 262 U.S. 172. It 
is only as to this aspect of the case, at any rate, that I can see the rele- 
vance of Baldwin v. Seelig, 294 U. S. 511, as dealing with what is 
characterized as “the converse of the present situation.” Support is 
also sought in Foster Fountain Packing Co. v. Haydel, 278 U. S. 1, and 
Toomer v. Witsell, 334 U.S. 385, but in these cases what the State had 
done was to halt for the benefit of local processors a product already 
moving in interstate commerce without entirely withholding the prod- 
uct from interstate commerce. 

Broadly stated, the question is whether a State can withhold from 
interstate commerce a product derived from local raw materials upon 
a determination by an administrative agency that there is a local need 
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for it. For me it has not been put to rest by Pennsylvania v. West Vir- 
ginia, supra. More narrowly, the question is whether the State can 
prefer the consumers of one community to consumers in other States 
as well as to consumers in other parts of its own territory. It is argu- 
able, moreover, that the Commissioner was actuated not by preference 
for New York consumers, but by the aim of stabilizing the supply of 
all the local markets, including Boston as well as Troy, served by the 
New York milkshed. It may also be that he had in mind the poten- 
tially harmful competitive effect of efforts by dealers supplying the 
Troy market to repair, by attracting new producers, the aggravation 
of Troy’s shortage which would result from the diversion to Boston of 
part of Troy’s supply. These too are matters as to which more light 
would be needed if it were now necessary to decide the question. 

In the view I take of the issue of destructive competition, however, 
this question need not now be decided. It is impossible to say from 
a reading of the opinions below that the Commissioner’s finding that 
extension of Hood’s license would tend to destructive competition 
would not by itself have been a sufficient basis for his order; and it is 
a basis which evidence adduced upon remand might put upon solid 
constitutional ground. A decision at this stage of the question of pre- 
ferment of local needs, assuming that the record presents it, would 
prove to be purely advisory, therefore, if when the case came back 
to the State court, it found the order adequately supported by the 
justification of preventing destructive competition. It may be an- 
swered, to be sure, that the State would have no reason to decide 
whether or not the latter justification was adequate in the absence of 
an indication by this Court that the former—the retention of locally 
needed milk—is constitutionally invalid. And such an indication 
would amount to decision of the very constitutional issue professedly 
left open. To which my reply would be that it is a very different thing 
to recognize the difficulty of a constitutional issue and to point out 
circumstances in which it would not arise than it is to decide the issue. 

My conclusion, accordingly, is that the case should be remanded to 
the Supreme Court of Albany County for action consistent with the 
views I have stated. 


8377244911 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
A. D. 
ADMINISTRATIVE PROCEDURE ACT No. Page 
Publication of Rules or Regulations Relative to Records to be 
Kept by Handlers not Required by 
It does not appear from the nature of the administrative 
function involved that the Administrative Procedure 
Act compels the development and publication of rules 
and regulations relative to the sufficiency of records 
handlers are required to keep since Order No. 41 places 
upon handlers the burden of keeping records sufficient 
to enable the market administrator to verify their 
a i a ta he ae eae 2056 348 
Books aNnp Recorps 
Adequacy and Purpose of 
Handlers’ records of production as well as records of re- 
ceipts and disposition must be adequate because it can- 
not be known whether records of receipts and disposition 
are sufficient to verify reported utilization of producer 
milk unless adequate production records are kept since, 
in the absence of adequate production records, sales 
records signify only that products were sold, but infor- 
mative records on all phases of the plant operations are 
necessary so that one phase may be checked against 
MO MUO on ee occu denon ts Saviie sce wacnewonaws 2056 349 
Effect of Change in Requirement of Type of 
Since the market administrator was not legally frozen to 
former arrangements as to type of records to be kept by 
handlers and was not bound by the doctrines of estoppel 
or res judicata, the mere fact that he had previously 
accepted petitioners’ records did not preclude him from 
requiring more complete records for future delivery 
periods, especially where repeated warnings were given 
and ample opportunity afforded to petitioners to main- 
tain the necessary records... .......... <=. .<..-..-- 2056 348 
Evidence Showing Personal Consideration of, by Market 
Administrator 
Petitioners’ contention that the market administrator did 
not personally determine that petitioners’ records were 
inadequate for verification of their reports is untenable 
as the evidence shows that the matter was gone into at 
length by the market administrator with his staff and 
that there was at least all the personal consideration, 
SOIT, TOI TOW ao on oi ok enn co ceencecghncnia 2056 349 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Booxs AND Recorps—Continued 
Substitution of Oral Testimony for Records not Allowed 
Since the pertinent provisions of Order No. 41 compel the 
keeping of such records as will permit an audit of the 
records to result in verification, oral testimony in this 
proceeding under section 8c(15)(A) of the act cannot 
be substituted for records required to be kept for veri- 
fication by audit of the handlers’ reports_-~._-.-.-.--_- 
DISMISSAL 
Petition under section 8c(15)(A) of act for failure to establish 
adequacy of petitioners’ records to support claimed utiliza- 
Cth OF MES 6 oon ohh ot oe ngs eweneceetncnudoaueaseous 
EsToPpPEL 
Inapplicability of doctrine of, with reference to change in re- 
quirement of complete records-_-_...--..-.---------.-...-- 
EVIDENCE 
Burden of Proof as to Classification of Milk 
The provisions of Order No. 41 place the burden upon a 
handler to prove that milk should not be classified 
Class I, a ‘‘reasonable administrative presumption,” and 
provide that he keep records adequate to verify reports 
of utilizations lower-priced than Class I, and keeping an 
adequate set of records does not appear to be intolerable 
or unknowable to milk handlers generally, regardless of 
the provisions of the order............-.......-..... 
FinDING OF SECRETARY 
Failure to Include in Milk Order or Amendments as to Parity 
Prices not Fatal 
The position taken by petitioners that Order No. 41 as 
amended is invalid because the Secretary of Agriculture 
failed to make findings prescribed by section 8c (18) of 
the act, is unsound, because, in general, this portion of 
the act requires that the Secretary ascertain “parity” 
prices for milk and that orders under the act may call 
for minimum prices to producers higher than parity 
prices if the Secretary finds that such latter prices are not 
reasonable in view of the cost for feed, ete., and such 
finding in substantially the same form is contained in 
each subsequent amendment to Order No. 41 and it is 
sufficient to satisfy said section 8c (18) of the act, and 
because failure to include Secretary’s finding in the 
order or amendments as to what parity prices are is not 


Market ADMINISTRATOR 
Evidence showing personal consideration of records by -- ----- 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Orver No. 41 (Cuicaco) 
Books and Records 
Adequancy of Petitioners’ Records to Support Claimed 
Utilization of Milk 

Where petitioners in their petition filed under section 

8c (15) (A) of the act complained of the actions of 

the market administrator for Order No. 41 as 

amended, in disallowing for the months of January 

through November 1946, the utilization of certain 

milk in the classifications reported by petitioners 

with the result that the market administrator had 

disallowed the petitioners’ claim and had billed them 

for $33,500, it is held, that the market adminis- 

trator did not act arbitrarily, capriciously or with 

abuse of discretion in deciding that the petitioners’ 

records were not sufficient for verification pur- 

poses and, therefore, the petition should be dis- 


Parity Prices 
Failure to include in milk order or amendments finding of 
pecretary xelative to; not fatal. ....-....-.<..-s5-cccsecs 
Prerition UNDER SEcTION 8c (15) (A) 
Order Granting Permission to Withdraw 
Petitioners’ request to withdraw petition under section 8c 
(15) (A) of the act granted subject to the conditions 
stated in petitioner's request... ........5.-..-.s.2-... 
Res JuDICATA 
Inapplicability of doctrine of, with reference to change in 
requirement of complete records_..........-------------- 


COMMODITY EXCHANGE ACT 
Stay ORDER 
Suspension of Effective Date of Prior Order 
Effective date of the order of March 24, 1949, is suspended 
pending action on respondents’ petition for reconsider- 


PACKERS AND STOCKYARDS ACT, 1921 
DISMISSAL 
Settlement Between Parties 
Upon complainant’s motion to dismiss his complaint for 
reparation on the ground that the matter in controversy 
had been settled to his satisfaction and respondent indi- 
cating that it had no objection of such an order, the 
complaint herein is dismissed__.............--------- 
NoMINAL DAMAGES 
Failure to prove amount of loss sustained as a result of re- 
spondent’s failure to furnish poultry coops_...........---- 


A. D. 
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atinued PACKERS AND STOCKYARDS ACT, 1921—Continued 


PARTNERSHIP A.D. 
Suspension of Registration No. Page 
Individual partner without knowledge of violation of act 
by partnership and other partner and without partici- 
pating in profit from such violation not affected by_._.. 2059 366 
RATES AND CHARGES 
Continuation of 
On the recommendation of the Production and Marketing 
Administration, the temporary rates prescribed for ‘ 
respondent in the Supplemental Order of March 16, 
1948, are continued in effect until May 20, 1949, unless 
otherwise extended or modified, and this order shall 
become effective immediately .......-.-.------------ 2058 363 
REGISTRATION 
Suspension of 
Where respondent Bratton admitted violating the act by 
breaking a seal on a stockyard pen containing cattle 
owned by a packing company, removing certain cattle 
therein, substituting cattle of an inferior grade for those 
removed, and resealing the pen with a seal previously 
purloined from the packing company office, it is ordered, 
that the registration of the partnership of which Bratton 
was a partner should be suspended for one year and since 
Bratton was the member of the partnership who was 
responsible for the violation, his right to operate as a 
registrant should also be suspended for one year; but the 
right of Miller, the other partner, to operate as a regis- 
trant is not affected since Miller was without knowledge 
of, and did not participate in or profit from the violation 
DO ANOR a oso cans enconseeseeseeeseue aoe 
REFARATION 
Failure to Furnish Poultry Coops 
Unjust, Unreasonable and Discriminatory Practice 
Where in a reparation proceeding complainant proved 
that respondent failed to furnish complainant 
poultry coops after reasonable requests, it is held, 
that respondent’s failure to furnish complainant 
with poultry coops constitutes an unjust, unreason- 
able and discriminatory practice, but since com- 
plainant failed to prove the amount of damages 
sustained as a result of such failure, the complainant 
should be awarded nominal damages of $1.00-.---- 2060 367 
SUSPENSION OF REGISTRATION 
Violation of Act by Partnership 
373 Individual partner without knowledge of violation of act 
by partnership and other partner and without partici- 
pating in profit from such violation not affected by_... 2059 366 
370 Uniust, UNRBASONABLB AND DISCRIMINATORY PRACTICE 
Failure to furnish poultry coops after reasonable requests.... 2060 370 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
VIOLATION OF AcT A. D. 
Breaking seal on stockyard pen containing cattle owned by No. 
a re eee ea 2059 
Resealing pen with seal previously purloined from packing 
WMI: CEOO oe oe ews Sm ras pte ahags 2059 
Substituting cattle of inferior grade for those removed---_-_-- 2059 
Unauthorized removal of certain cattle.._........---.------ 2059 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Bitter Pit 


Official notice taken of studies made by Department that term 
discloses disease of field origin...............-..-.-.----- 2070 


CoNTRACT OF PURCHASE AND SALB 


Acceptance by act of offer of modification of_-_---- seta eee 2062 
Dismissal of complaint for reparation for failure to comply with 
terms of contract based on f. o. b. inspection and acceptance 
final, subject buyer’s approval wired government inspection. 2075 
Failure to deliver in accordance with terms of contract because 
of lack of suitable shipping condition...........------.--- 2070 
Repudiation of, justified on ground that commodity which 
complainant was obliged to accept under f.o.b. acceptance 
final basis was not in top quality as required by contract.... 2071 
Sale by Sample 
Where written evidence of oral contract contained no 
descriptive terms and existence of sales agreement 
depended entirely upon purchaser’s examination of 
sample barrel of straight frozen red raspberries, and 
parties so understood, held, sale was by sample only.- 2069 


COUNTERCLAIM 


Dismissal of 
Counterclaim dismissed since it was not filed, as provided 
by the act, within 9 months after the cause of action 
accrued, but under the doctrine of recoupment the 
amount claimed by respondent allowed to the extent 
that it offsets the amount due complainant---------- 2071 


DAMAGES 


Complainant not entitled to return of deposit since it re- 
quested that carload be sold elsewhere because of market 
en ens Nar et ete ta ee at Fee piel) 6 Oo 2070 

Measure of, based on— 

commissions which would have been earned in reselling 


Pa ee ee A ee oS ha ei 2081 
difference between contract purchase price and amount 
realized upon resale of commodity_..-.------------- 2066 


difference between value of apples as warranted and 
those actually received in shipment which have 50 per- 
Oent cere Se ce ee SC eae See 2070 
failure to repay accommodation advance on carloads 
ER INE os Fo es ose ca dw baa esuscneees 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
A. D. 
DEFAULT No. 
Admission of facts alleged in complaint by_----..---.------ 2064 


2065; 382; 2066: 384; 2067: 386; 2076: 431; 2078: 441; 2080: 


448; 2082: 452 
Weakeer Of emrne UW sos oo acs akin coca ne saedennnedes 2064 
2065: 382; 2066; 384; 2067: 386; 2076: 431; 2078: 441; 2080: 
448; 2082: 452 
Dxposit ON PurcHAsB OF COMMODITY 
Complainant not entitled to, since it requested that carload be 
sold elsewhere because of market decline__...-.._--------- 2070 
DISMISSAL 
Agreement Between Parties 
The complaint is dismissed upon agreement between the 
parties and notice to the Department-_-_-.---.------- 2068 
Claims of Parties Offset 
Where complainant contracted to sell respondent 36 car- 
loads of Buddy Brand grapefruit and oranges on an 
f. o. b. acceptance final basis and respondent accepted 
the fruit in the first shipments of 8 carloads under pro- 
test because of inferior condition of the fruit and refused 
the next shipments of 4 carloads and also repudiated the 
contract as to the remaining 24 carloads, it is held, in an 
action by complainant for damages for breach of con- 
tract, that respondent’s repudiation of the contract was 
justified on the ground that the fruit which complainant 
was obliged to accept under f. o. b. acceptance final 
basis was not top quality as required by the contract, 
that respondent had no right to reject the 4 carloads 
under acceptance final contract, but respondent is en- 
titled to recoup on its loss sustained on the first 8 car- 
loads and for deposits paid by it to complainant in con- 
nection with the carloads not shipped only to the extent 
that it offsets complainant’s damages on the 4 carloads 
rejected, and since the claims of the parties offset one 


another the complaint should be dismissed __-__---- 2071 
Counterclaim dismissed for failure to file it within limitation 
OR ea ds ae ee eee an Ree ae 2071 


Failure to Comply with Terms of Contract 

Where complainant contended that respondent agreed to 
accept five carloads of apples contracted for on basis 
f. o. b. inspection acceptance final, subject buyer’s ap- 
proval wired Government inspection, but subsequently 
refused to take them, held, that under the terms of the 
contract respondent was not bound until its approval of 
the wired Government certificates; that respondent, 
without acting capriciously and arbitrarily, disapproved 
of the quality and condition as disclosed by the certifi- 
cates in the honest belief that they were not suitable for 
purpose intended, that respondent did not agree to take 
the apples thereafter, and that, therefore, the complaint 
Ghose Ue (eos ck so ccse he eatwenlescncusaenes 2075 
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Where complainant-purchaser alleged that respondent- 
seller, in making delivery of straight pack frozen red 
raspberries, breached an express warranty as defined in 
section 12, and breached the implied warranties as con- 
tained in sections 14, 15, and 16 of the Uniform Sales 
Act, but where the evidence shows that the sale was a 
sale by sample only and the evidence further shows that 
the bulk of the goods corresponded with the sample, held, 
that no breach of the contract or violation of the act has 
been established, and the complaint should be dismissed _ 


Failure to Pay Purchase Price 


Where the evidence shows that the parties entered into 
a contract for the sale of two truckloads of bananas by 
complainant to respondent with a guarantee that the 
bananas arrive green at destination, and it was shown 
that the bananas did not arrive green and, therefore, the 
shipments were rejected by respondent, held, that the 
complaint filed by complainant-seller to recover the 
purchase price of the produce should be dismissed _- -_ __ 


Failure to Show Violation of Act 


Where complainant agreed to sell respondent a carload of 
U. 8. No. 1 potatoes which failed to meet requirements 
for that grade upon arrival and the parties then agreed 
that respondent would be protected from loss in recon- 
ditioning the shipment, and where the respondent later 
refused to fulfill the protection agreement but advised 
complainant that he would only handle the potatoes on 
a@ consignment basis, which counter-offer was to be ac- 
cepted by the act of the complainant in releasing the car 
of potatoes to respondent, and where complainant did 
notify the railroad to release the carload of potatoes to 
respondent, held, that respondent had submitted to 
complainant a counter-offer which was to be accepted 
or rejected by the action of complainant in either re- 
leasing the car or not releasing it, and as a result of the 
release a new contract came into existence regardless of 
the fact that complainant did not realize that by an act 
of releasing the carload of potatoes a new contract con- 
taining different terms would come into existence, and, 
therefore respondent was justified in accounting and pay- 
ing for the potatoes on the basis of the new contract with 
the result that no violation of the act has been shown 
and the complaint should be dismissed__.......-.--- 


Settlement Between Parties 


Complaint dismissed on receipt of notice from attorney for 
complainant that the controversy has been settled by 
the parties concerned in this proceeding-.-..-..--..-- 


A. D. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


Dismissat—Continued 
Failure to Establish Breach of Contract 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE 
Decision Based on Report of Investigation and Testimony of 
Respondent’s Witness 

Where complainant attached affidavits to its complaint, 
but did not appear at the hearing, did not submit evi- 

dence by deposition, did not request that the evidence 
previously furnished the Department be introduced at 

the hearing on his behalf, and did not submit a brief or 
further argument at the close of the hearing, the case is 
decided upon the evidence contained in the report of in- 
vestigation and the evidence submitted by the respond- 


Facts showing— 
thodineation of Genteeet... 256. ~ == 2. oe Se Se eee ee 
Facts Showing Oral Contract Guarantee of Quality of Commodity 
Evidence held to show that the parties entered into 
an oral contract for the sale by complainant to 
respondent of two truckloads of bananas guaran- 
teed to arrive green at destination_-_-_..-------- 
Failure to prove commodity failed to conform with sample--_- 
Failure to prove commodity was adulterated____...--------- 
Report of investigation a6... ..2=.2- 2 2cs5555 Seis sweets 
LICENSES 
Suspension of 
Respondent’s license is suspended for a period of 30 days 
for failure to account truly and correctly and make full 
payment promptly to shippers in several transactions 
set out in the findings of fact, which constitutes viola- 
tions of section 2(4) of the act_..........--.--------- 
OFFER AND ACCEPTANCE 
Facts showing acceptance by act of offer of modification of 
CORWACEs 6 a ssccccekasencs Musvtetuvawenawsleauwaeaaes 
OrriciaL NoTIcE 
Bitter Pit’ a disease-of field origit......2..-..25-5254-254+<5 
PRACTICE AND PLEADING 
Defense of the statute of frauds must be pleaded affirmatively - - 
RECONSIDERATION 
Denial of Petition for Rehearing 
Upon reconsideration, respondent’s request for rehearing 
is denied and the petition is dismissed because the statute 
of frauds must be pleaded affirmatively and the previous 
decision holding that respondent waived the benefit of 
the statute is supported by the evidence and the law in 
CG GRNG 6. oa sec endendsvadceaunduneveaneeuntewaede 
RECOUPMENT 
Right of, to extent that it offsets claim for breach of contract- - 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REHEARING, REARGUMENT AND RECONSIDERATION A. D. 
Denial of Petition for No. Page 
Petition for rehearing, reargument and reconsideration, 
denied, where issues were amply discussed and considered 
in previous order, and additional evidence sought to be 
introduced is merely cumulative__.......--..-------- 2074 423 
Request for Reopening and Rehearing Considered as Petition for 
Where respondent filed a request for reopening and rehear- 
ing within 10 days after the issuance of the Secretary’s 
order, the request will be considered as a petition for 
rehearing, reargument and reconsideration pursuant to 
section 47.24 (a) of the rules of practice under the act_. 2074 422 
REJECTION OF COMMODITY 
Lack of right to reject commodity under acceptance final basis_. 2071 411 
REPARATION 
Failure to Deliver in Accordance with Terms of Contract 
Where complainant alleges a contract to purchase two 
carloads of U. 8. No. 1 apples from respondent, the first 
of which had 50 percent Bitter Pit on arrival and the 
second carload was not delivered, and complainant seeks 
to recover the loss sustained on resale of the first 
carload and the return of the deposit made on the second, 
held, that the first carload was not in suitable shipping 
condition and complainant is entitled to recover the 
difference between the value of the apples as warranted 
and those actually received in the first shipment, but 
complainant is not entitled to the deposit because it 
repudiated the contract by notifying respondent the 
second car would not be accepted__-...-..--..------- 2070 396 
Failure to Deliver Without Reasonable Cause 
Where respondent agreed to consign ten carloads of honey- 
dew melons to complainant for resale and complainant 
made an accommodation advance of $600 on each of ten 
cars, but respondent only shipped six carloads, and 
failed to file an answer to the complaint, held, that 





respondent’s failure to file an answer constitutes a = 
waiver of hearing and an admission of the facts alleged Fs 


in the complaint and its failure to repay so much of the 
accommodation advance as related to the four carloads 
which were never shipped, as well as the commissions 
which would have been earned by complainant in resell- 
ing the four carloads, constitutes a violation of the act for 
which reparation should be awarded complainant--_---- 2081 448 
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od PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
RepaRaATion—Continued A.D. 
Page Failure to Pay Balance of Purchase Price No. Page 


Where complainant sold several lots of garlic to respondent, 
which accepted delivery but failed to pay the full pur- 
chase price, and where respondent failed to file an answer 

423 & to the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in 
the complaint and its failure to pay the full purchase 
price for each lot of garlic was a violation of the act for 
which reparation should be awarded complainant in the 
amount of the unpaid balance of the total obligation, 


422 WICH HIMMONG. os so leche esis s oe esac 2078 440 
Failure to Pay Balance on Account 
411 Where respondent purchased numerous small lots of 


produce on which payments were made to complainant 
at intervals but nothing has been paid for several months 
and respondent failed to answer, it is held that com- 
plainant is entitled to reparation in the amount of the 
unpaid balance remaining on account-----.---------- 2076 430 
Failure to Pay Purchase Price 
Where complainant sold a carload of oranges to respondent 
which accepted them but failed to pay the purchase 
price, and where no answer to the complaint has been 
filed, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing and the failure to pay 
the agreed purchase price constitutes a violation of the 
' act for which reparation should be awarded complainant. 2082 4651 
396 | Where complainant sold and delivered to respondent three 
carloads of oranges and grapefruit and respondent 
accepted them but failed to pay the purchase price 
therefor, and where respondent failed to file an answer to 
the complaint, held, that respondent’s failure to file an 
answer constitutes an admission of the allegations of the 
complaint and a waiver of hearing on the facts, and 
respondent’s failure to pay the purchase price for the 
oranges and grapefruit accepted by him is a violation of 
the act for which reparation should be awarded com- 
plainant in the amount of the full purchase price- - -- -- 2080 446 
Where it is alleged that respondent failed to pay the 
purchase price for 25 crates of tomatoes purchased 
from complainant, and where respondent failed to file 
448 | an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure 
to pay the full amount of the agreed purchase price was 
a violation of the act, for which reparation should be 
SWarded COmPIAMARE. « <n cn cnc cecacawensenenncaees 2067 385 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPaRATION—Continued AT 
Failure to Pay Purchase Price—Continued No. Page 
Where it is alleged that respondent has failed to pay the 
purchase price for 300 sacks of potatoes delivered to 
respondent by complainant, and where respondent failed 
to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure 
to pay the full amount of the agreed purchase price is a 
violation of the act, for which reparation should be 
SWAEEAN COMMININODE = a icsccccs cnnnoeecsassesenewe 2064 
Where it is alleged that respondent has failed to pay the 
purchase price for a carload of watermelons purchased 
from complainant, and where rezpsident failed to file 
an answer to the complaint, heid, «iat respondent’s 
failure to file an answer constitutes a waiver of oral 
hearing and an admission of tae facts ulleged in the 
complaint, and respondent’s failure to pay the full 
amount of the agreed purchase price is a violation of 
the act, for which reparation should be awarded com- 
WMIDMN sot cease denudinnatnudana ss 
Where it is alleged that respondent purchased one carload 
of cantaloups but rejected them upon tender of delivery, 
after which complainant resold the cantaloups to a 
third party, and where respondent failed to file an i 
. answer to the complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to 
pay the difference between the contract purchase price 
and the amount realized upon the resale of the canta- 
loups to a third party is a violation of the act, for which 
reparation should be awarded to complainant- -- ----- 2066 383 
Report oF INVESTIGATION 
Decision based in part upon evidence contained in__-------- 2073 420 
Sate By SAMPLE 
Contract of Purchase and Sale 
Where written evidence of oral contract contained no 
descriptive terms and existence of sales agreement 
depended entirely upon purchaser’s examination of 
sample barrel of straight frozen red raspberries, and & 
parties so understood, held, sale was by sample only... 2069 390 © 
Implied Warranties 
In a sale by sample the only implied warranties are those 
enumerated in section 16 of the Uniform Sales Act_---- 2069 390 
Stature or Fravups 
Defense of, must be pleaded affirmatively._.........-..----- 2079 443 
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1ed PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
Stay ORDER za 
Page Vacation of No. Page 


Where prior reparation order was stayed at request of 
complainant for purpose of filing petition for recon- 
sideration and rehearing but complainant subsequently 
gave notice that no petition would be filed, held, the stay 
order should be vacated and the prior reparation shall 
become effective 30 days from date of this order-___-_-_- 2072 417 

SvuITABLE SHIPPING CONDITION 
Failure to deliver in accordance with terms of contract because 
379 iil ci dct chcadahgte nieningnanaapastiad salient dchisMbinid adelaide 2070 399 
SusPENSION or LICENSE 
Failure to account truly and correctly and make full pay- 
I I sos ein cei sen ca ane a ee 2077 


UnirorM SAEs Act 
Failure to establish express warranty as defined in section 12 of. 2069 390 


In sale by sample only implied warranties are those enumerated 


436 


i SUI OO RC oe a rd aaa ae 2069 390 

VIOLATION OF ACT 
Failure to deliver in accordance with terms of contract_-___-_- 2070 399 

381 Failure to pay— 
GIN 60. OF DURGNRIG DTOD. on css occa cece aeseomeee 2078 441 
GUIS INS: CON eo ga par eng Beaune eee 2076 8 431 
DUNGNONG: DUNO aon ine natu skeen seobes 2064 380 
2065: 382; 2066: 384; 2067: 386; 2080: 441; 2082: 452 
WARRANTIES 


Implied Warranty 
In sale by sample only implied warranties are those enum- 
erated in section 16 of the Uniform Sales Act_...------ 2069 390 
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AGRICULTURE AND MARKETS LAW OF N. Y. 


CoMMERCE 
Federal and State Regulation of Milk 
The Congressional regulation contemplates and permits a wide 
latitude in which the State may exercise its police power over 
the local facilities for handling milk, 336 U. S. 525______-__- 
Lack of Power of State of New York to Deny to Interstate Milk 
Dealer Additional Facilities 
The Commissioner of Agriculture and Markets of the State of 
New York had no power to deny to a milk dealer additional 
facilities to acquire and ship milk in interstate commerce on the 
ground that such limitation will protect and advance local 
economic interests by limiting competition and preserving 
supply for local consumption since the limitation upon inter- 
state business violated the Commerce Clause of the Federal 
Constitution and was not authorized by the federal legisla- 
tion pursuant to the Commerce Clause, 336 U. 8. 525__-____- 
Lack of Power of State to Accord its Consumers Preferred Right of 
Purchase 
A state cannot accord to its own consumers a preferred right of 
purchase over consumers in other states, 336 U. 8. 525______- 
Lack of Power of State to Advance its Commercial Interests by Cur- 
tailing Movement of Articles of Commerce 
A state has no power to advance its own commercial interests by 
curtailing the movement of articles of commerce, either into or 
out of the state, although they have the right to impose even 
burdensome regulations in the interest of local health and 
a RO te i oe ew ene nena cseewene 
Lack of Power of State to Impose Restraint on Interstate Commerce 
A state cannot impose a restraint on interstate commerce on the 
ground that the state regulation coincided with, supplemented 
and was part of the federal regulatory scheme, 336 U. S. 525_- 
Denial by state of a license to a milk distributor to operate addi- 
tional facilities for acquisition and shipment of milk in inter- 
state commerce could not be justified on the ground that such 
regulation was a supplement to federal regulation, in view of 
the state’s purpose to avoid competition and preserve local 
supply and in view of the specific provision in the federal 
statute against inclusion of such policy in a federal milk order, 
De te ne chennai aeeemacereese 
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Lack of Power of State to Limit Export of Milk Page 
A state limitation on the export of milk, for the benefit of the 
state’s own consumers, is not authorized by the Agricultural 
Marketing Agreement Act, 336 U. S. 525__--_-.....--------- 455 
Lack of Power of State to Promote Its Economic Advantage by Bur- 
dening of 
While a state possesses the power to shelter its people from men- 
aces to their health or safety and from fraud, even when those 
dangers emanate from interstate commerce, it lacks power to 
retard, burden or constrict the flow of such commerce for their 
economic advantage, 336 U. S. 525__....--.------.-.------ 453 
Lack of Power of State to Regulate Article of Interstate Commerce 
When a state recognizes an article to be a subject of commerce, 
it cannot prohibit it from being a subject of interstate com- 
merce, and the right to engage in interstate commerce is not 
the gift of a state, and it cannot regulate or restrain it, 336 
rk aos rat evi ris pede rev mee ieee eee 454 
Lack of Power of State to Suppress Competition 
A state has no power to isolate its own economy and it may not 
use its admitted powers to protect the health and safety of its 
people as a basis for suppressing competition, 336 U. 8. 525.. 454 
State which had insisted that denial to a distributor of a license for 
a fourth milk receiving depot does not restrict or obstruct inter- 
state commerce because milk distributor has been licensed at 
its other plants without condition or limitation as to the quan- 
tities it might purchase could not overcome the constitutional 
objection that the state has no power to suppress competition, 
OO i a a ee eee 454 
Nature of Economic System Fostered by the Commerce Clause 
The economic system fostered by the commerce clause, is that 
every farmer and every craftsman shall be encouraged to pro- 
duce by the certainty that he will have free access to every 
market in the Nation, that no home embargoes will withhold his 
export, and no foreign state will by customs duties or regulations 
exclude them, and, that every consumer may look to the free 
competition from every producing area in the Nation to protect 
him from exploitation by any, 336 U.S. 525__......---------- 455 
Object of Federal Program 
The object of federal program to raise and stabilize the price of 
farm products was to stimulate interstate commerce, 336 U. 8. 
ite ac atauncwonne ie sagan aha ae ae eee 455 
Power of Congress To Curtail Shipments of Milk in Interstate Com- 
55 merce 
Congress in the National interest could prohibit or curtail ship- 
ments of milk in interstate commerce, unless and until local 
demands are met, and if Congress deems it in the National 
interest, it could authorize the states to place similar restraints 
on movement of articles of commerce, 336 U. 8. 525_..-------. 455 
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CommeErce—Continued. 
Relationship Between Intrastate and Interstate Activities 
Absence of Congressional Action 

While the Constitution vests in Congress the power to regu- 
late commerce among the states, it does not say what the 
states may or may not do in the absence of congressional 
action, nor how to draw the line between what is and what 
is not commerce among the states, and perhaps even more 
than by interpretation of its written word, the court has 
advanced the solidarity and prosperity of this Nation by 
the meaning it has given to these great silences of the Con- 
stitution, 336 U.S. 525 


’ ConstirvTionaL Law 
Constitutionality of Regulation of Production and Distribution of Milk 


Production and distribution of milk are so intimately related to 
public health and welfare that the need for regulation to protect 
those interests has long been recognized and is, from a constitu- 
tional standpoint, hardly controversal, 336 U. S. 525 

Court Dxcisions COMPARED AND DISTINGUISHED 
Milk Board v. Eisenberg, 306 U. S. 346 (1939); Baldwin v. Seelig, 294 
U. 8. 511 (1935) ; —336 U. S. 525 


Economic System 
Nature of, fostered by the Commerce Clause of the Federal Constitu- 


tion, 336 U. S. 525 
FrperaL MILK PROGRAM 
Object of, 336 U. 8. 525 
Pouticy or CONGRESS 
Preventing federal officers from placing barriers in the way of interstate 
flow of milk, 336 U. S. 525 


Pownr or CONGRESS 
Curtailing shipments of milk in interstate commerce, 336_U. SB. 525.468 
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Constitutionality of, 336 U. 8S. 525 


StatTss 
€ 1NA ( 
Lack of power of, to accord its consumers referred tight Of purchase, 


RN UT RN nc oo ae wees ee pase 
Lack of power of, to advance its commerdial intereste bY! ii 
movement of articles of commerce, 336 U. S. 525 
Lack of power of, to deny to interstate milk dealer additional facilities, 


336 U.S. 525 


Lack of power of, to limit export of milk, 336 U. S. 525 

Lack of power of, to promote its economic advantage by burdening of 
interstate commerce, 336 U.S. 525 

Lack of power of, to regulate article of interstate commerce, 336 U. S. 


Lack of power of, to suppress competition, 336 U. 8. 525 

Power of, to exercise its policy power over local facilities for handling 
milk, 336 U. 8. 525 

Relationship between intrastate and interstate activities in absence of 


congressional action, 336 U.S. 525 








